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LIB01//5431646.13		Hogan Lovells

This Agreement is made on [to be dated on the Effective Date of the PPP Contract][footnoteRef:1] [1:  	This Agreement is intended to be signed ahead of the Effective Date of the PPP Contract and will be dated (ie will come into effect) on the Effective Date of the PPP Contract.] 

Between:
JAVNO KOMUNALNO PREDUZEĆE BEOGRADSKE ELEKTRANE, BEOGRAD (NOVI BEOGRAD), a public entity – javno preduzeće (registration number 07020210) whose address is Savski nasip 11, Belgrade (the "Buyer"); and
[Seller name], a company organized and existing under the laws of the Republic of Serbia, registered with the Serbian Business Registers Agency under the corporate identification number [company number], with the registered seat at [address] (the "Seller"),
each a "Party" and together the "Parties".
Whereas
The Seller and the City have entered into the PPP Contract, pursuant to which the Seller has agreed to provide certain services regarding the design, construction, operation and maintenance of certain waste treatment facilities and other related services (including the acceptance, handling, management, processing, treatment and disposal of waste) in the City of Belgrade.  
One such facility (the "Heat-Producing PPP Facility") is expected to be capable of generating sufficient quantities of heat, at a temperature which means that it can be used to provide some of the heat required by district heating customers within the Konjarnik District Heating Area.
Accordingly, the Seller wishes to sell and the Buyer wishes to buy heat generated by the Heat-Producing PPP Facility pursuant to the terms of this Agreement.
[bookmark: _Ref466644170][bookmark: _Ref466644172][bookmark: _Toc477780853]Definitions and interpretation
Definitions
In this Agreement, save where the context requires otherwise, the provisions of Schedule 1 (Definitions) shall apply and have effect in relation to the words and expressions used in this Agreement and the interpretation of this Agreement.  
Interpretation
In this Agreement, except where the context otherwise requires:
the masculine includes the feminine and vice-versa;
the singular includes the plural and vice-versa;
a reference to any Clause, sub-Clause, paragraph, Schedule or recital is, except where expressly stated to the contrary, a reference to such Clause, sub-Clause, paragraph, Schedule or recital of and to this Agreement;
save where otherwise provided in this Agreement, any reference to this Agreement or to any other document shall include any permitted variation, amendment or supplement to this Agreement and/or such other document;
any reference to any law, enactment, order, regulation or other similar instrument shall be construed as a reference to the law, enactment, order, regulation or instrument as amended, replaced, consolidated or re-enacted;
references to any documents being 'in the agreed form' means such documents have been initialled by or on behalf of each of the parties for the purposes of identification;
a reference to a person includes firms, partnerships, corporations and companies and their successors and permitted assignees or transferees;
headings are for convenience of reference only;
words preceding "include", "includes", "including" and "included" shall be construed without limitation by the words which follow those words;
any obligation on a Party to do any act matter or thing includes, unless expressly stated otherwise, an obligation to procure that it is done; and
subject to any express provisions to the contrary, the obligations of either Party are to be performed at that Party's own cost and expense.
Schedules
The Schedules to this Agreement form part of this Agreement.
Indexation
In this Agreement, save where otherwise provided, references to EUR amounts expressed to be "indexed" are references to such amounts, indexed by Full Eurozone Inflation Factor, and references to RSD amounts expressed to be "indexed" are references to such amounts, indexed by Full Serbian Inflation Factor.
Related Parties
Subject to the terms of this Agreement, the Buyer shall be responsible to the Seller for the acts and omissions of the Buyer Related Parties as if they were the acts and omissions of the Buyer and the Seller shall be responsible to the Buyer for the acts and omissions of the Seller Related Parties as if they were the acts and omissions of the Seller insofar as they relate to the Project and/or this Agreement.
[bookmark: _Toc477780854]Agreement Term
Commencement
This Agreement will come into effect and the respective obligations of the Parties under this Agreement shall become binding on the Parties from the Agreement Date.
Duration of the Agreement Term
Without prejudice to Clause 22 (Termination), this Agreement will terminate automatically on the Expiry Date.
[bookmark: _Ref464047085]Commissioning Period
The Commissioning Period will commence on the Commissioning Period Commencement Date and terminate on the earlier of:
the Supply Period Commencement Date; and
the Termination Date. 
Supply Period
The Supply Period will commence on the Supply Period Commencement Date and terminate on the earlier of:
[bookmark: _Ref430867421]the Expiry Date; and
[bookmark: _Ref430867422]the Termination Date.
[bookmark: _Ref430867424][bookmark: _Toc432524266][bookmark: _Toc465788755][bookmark: _Toc477780855]General warranties and undertakings
Seller Undertakings
The Seller undertakes with the Buyer that for so long as this Agreement remains in force, it shall:
[bookmark: _Ref430867427]not without the prior written consent of the Buyer sell, transfer, lend or otherwise dispose of (other than by way of grant of security for the benefit of the Senior Lenders or the exercise by the Senior Lenders of their rights pursuant to such security) the whole or any part of its business or assets which would materially affect the ability of the Seller to perform its obligations under this Agreement;
[bookmark: _Ref430867428]not cease to be resident in the Republic of Serbia or transfer in whole or in part its undertaking, business or trade outside the Republic of Serbia;
[bookmark: _Ref430867429]not undertake the performance of its obligations under this Agreement otherwise than through itself or a Sub-Contractor; and
[bookmark: _Ref430867426][bookmark: _Ref456705240]give the Buyer notice upon becoming aware that any litigation, arbitration, administrative or adjudication or mediation proceedings before or of any court, arbitrator or Relevant Authority is or may be threatened, pending and/or commenced which would have a material adverse effect on the Seller's ability to perform its obligations under this Agreement and shall, for so long as such proceedings subsist, keep the Buyer reasonably informed.
Status of Warranties
All warranties, undertakings, indemnities and other obligations made, given or undertaken by the Seller in this Agreement are cumulative and none shall be limited in any way by reference to any other.
[bookmark: _Ref216736797][bookmark: _Ref457513896]Seller Warranties
The Seller warrants and undertakes to the Buyer that as at the Agreement Date:
[bookmark: _Ref430867436]it is properly constituted and incorporated under the laws of the Republic of Serbia and has the corporate power to own its assets and to carry on its business as it is now being conducted;
[bookmark: _Ref430867437]it has the necessary legal capacity, power and authority to enter into and to exercise its rights and perform its obligations under this Agreement and the Related Agreements;
[bookmark: _Ref430867438]all action necessary on the part of the Seller to authorise the execution of and the performance of its obligations under each Related Agreement has been taken;
[bookmark: _Ref430867439]the obligations expressed to be assumed by the Seller under each Related Agreement is legal, valid, binding and enforceable and each Related Agreement is in the proper form for enforcement in the Republic of Serbia;
[bookmark: _Ref430867440]the execution, delivery and performance by it of each Related Agreement does not contravene any provision of:
[bookmark: _Ref430867441]any existing Legislation either in force, or enacted but not yet in force and binding on the Seller;
[bookmark: _Ref430867442]the constitutional documents of the Seller;
[bookmark: _Ref430867443]any order or decree of any court or arbitrator which is binding on the Seller; or
[bookmark: _Ref430867444]any obligation which is binding upon the Seller or upon any of its assets or revenues;
[bookmark: _Ref430867447]no claim is presently being assessed and no litigation, arbitration or administrative proceedings are presently in progress or, to the best of the knowledge of the Seller, pending or threatened against it or any of its assets which will or might have a material adverse effect on the ability of the Seller to perform its obligations under any Related Agreement;
[bookmark: _Ref430867448]it is not the subject of any other obligation, compliance with which will or is likely to have a material adverse effect on the ability of the Seller to perform its obligations under any Related Agreement;
[bookmark: _Ref430867449]no proceedings or other steps have been taken and not discharged (nor, to the best of the knowledge of the Seller, threatened) for its winding-up or dissolution or for the appointment of a receiver, administrative receiver, administrator, liquidator, trustee or similar officer in relation to any of its assets or revenues;
[bookmark: _Ref430867450]each Related Agreement is in full force and effect and constitutes the valid, binding and enforceable obligations of the parties thereto; and
[bookmark: _Ref430867451]the copies of any Related Agreements which the Seller has delivered to the Buyer are or, as the case may be, will be true and complete copies of such documents and there are not in existence any other agreements or documents replacing or relating to any of the Related Agreements which would materially affect the interpretation or application of any of the Related Agreements.
[bookmark: _Ref457508776]Buyer Warranties
The Buyer warrants and undertakes to the Seller that as at the Agreement Date:
it has the necessary legal capacity, power and authority to enter into and to exercise its rights and perform its obligations under each Related Agreement; 
all action necessary on the part of the Buyer to authorise the execution of and the performance of its obligations under each Related Agreement has been taken;
the obligations expressed to be assumed by the Buyer under each Related Document are legal, valid, binding and enforceable and each Related Document is or will be in the proper form for enforcement in the Republic of Serbia;
the execution, delivery and performance by it of the Related Documents does not contravene any provision of:
any existing Legislation either in force, or enacted but not yet in force and binding on the Buyer;
the constitutional documents of the Buyer;
any order or decree of any court or arbitrator which is binding on the Buyer; or
any obligation which is binding upon the Buyer or upon any of its assets or revenues; and
it is not the subject of any other obligation, compliance with which will or is likely to have a material adverse effect on the ability of the Buyer to perform its obligations under any Related Agreement.
[bookmark: _Toc477780856]Reserve Account
The Buyer shall:
subject to the Seller notifying the Buyer of the anticipated Commissioning Period Commencement Date in accordance with Clause 13.1(b), on or before the Commissioning Period Commencement Date, arrange for the Reserve Account to be opened; and
at all times during each Heating Season after the Commissioning Period Commencement Date:
arrange for amounts to be transferred into the Reserve Account to ensure that the Reserve Account has a minimum credit balance of at least the Reserve Account Minimum Balance; 
on or before the 10th (tenth) day of each Month, provide the Seller with a copy of an account statement for the Reserve Account for the previous Month, which shall detail at a minimum the payments in and out of the Reserve Account and the final balance of the Reserve Account for that previous Month; and
notify the Seller in writing immediately (and in any event on the next Business Day) if at any time the Reserve Account has a credit balance of less than the Reserve Account Minimum Balance. 
[bookmark: _Ref471827208]Where the Buyer fails to maintain a credit balance of more than the Reserve Account Minimum Balance in the Reserve Account during the Heating Season (a "Reserve Account Failure") the Seller shall be entitled to suspend performance of some or all of its obligations under this Agreement for as long as the Reserve Account Failure continues pursuant to Clause 21 (Suspension of Performance).
With the exception of the first Heating Year, within the first Month of each Heating Year the Buyer shall calculate the Reserve Account Minimum Balance and shall provide the Seller with written notice of the Reserve Account Minimum Balance together with supporting evidence and calculations.
[bookmark: _Ref430868200][bookmark: _Toc432524306][bookmark: _Toc465788799][bookmark: _Toc477780857]Lenders' Direct agreement
[bookmark: _Ref465086003]The Parties acknowledge that they have each entered into the Lenders' Direct Agreement and the provisions of this Agreement shall be subject to the terms of such Lenders' Direct Agreement.
[bookmark: _Toc477780858]Consents
[bookmark: _Ref466639093]Seller obligations
The Seller shall throughout the Agreement Term:
at its own expense apply for, obtain, implement and maintain and renew as necessary all Seller Consents which may from time to time be required for the performance of its obligations under this Agreement;[footnoteRef:2] [2:  	Note to Bidders: This and similar obligations are required as an independent obligation to the Buyer, separate to the Seller's obligations to the City under the PPP Contract given that the Buyer is not a party to the PPP Contract.] 

implement and/or comply with any conditions of the Seller Consents, as required; 
comply with the provisions and conditions of or attached to any Consents and procure that no such Consent is breached by any Seller Related Party and use reasonable endeavours to procure that no Consent is revoked and that all Consents continue in full force and effect provided, in the case of any Buyer Consents, that details of such Buyer Consents have been provided to the Seller; and
at the Buyer's request, provide reasonable assistance to the Buyer and/or such other third parties as may be notified to the Seller in writing in relation to any Buyer Consents.
A material breach by the Seller of this Clause 6.1 (Seller obligations) shall be a Seller Default.
[bookmark: _Ref466639048]Buyer obligations
The Buyer shall throughout the Agreement Term:
at its own expense apply for, obtain, implement and maintain and renew as necessary all Buyer Consents which may from time to time be required for the performance of its obligations under this Agreement;
implement and/or comply with any conditions of the Buyer Consents, as required;
comply with the provisions and conditions of or attached to any Consents and procure that no such Consent is breached by any Buyer Related Party and use reasonable endeavours to procure that no Consent is revoked and that all Consents continue in full force and effect provided, in the case of any Seller Consents, that details of such Seller Consents have been provided to the Buyer; and
at the Seller's request, provide reasonable assistance to the Seller and/or such other third parties as may be notified to the Buyer in writing in relation to any Seller Consents.
A material breach by the Buyer of this Clause 6.2 (Buyer obligations) shall be a Buyer Default.
[bookmark: _Ref467285759][bookmark: _Ref467285767][bookmark: _Toc477780859]Heat Transmission Infrastructure
[bookmark: _Ref466635804][bookmark: _Ref467276418]Construction and Commissioning Obligations
[bookmark: _Ref457573959]The Parties acknowledge that pursuant to the PPP Contract, the City has an obligation to procure that the Buyer or another third party shall design, construct, complete, install, commission and test (and obtain and maintain any Consents required in connection with such design, construction, completion, installation, commissioning and testing) all necessary Heat Transmission Infrastructure by the Planned Heat Transmission Infrastructure Dates, so as to:
ensure that the Heat Transmission Infrastructure complies with and meets all the requirements of this Agreement; and
enable the Seller to connect the Facilities to the Heat Transmission Infrastructure in accordance with the requirements of the PPP Contract.
The Parties acknowledge that neither Party will be in breach of their obligations under this Agreement and/or owe any liability to the other as a result of a failure by the City to comply with its obligations under the PPP Contract or to construct, complete, install, commission and test any of the Heat Transmission Infrastructure by the Planned Heat Transmission Infrastructure Dates.  
[bookmark: _Ref466636134][bookmark: _Ref467276182][bookmark: _Ref467285798]Operation and Maintenance Obligations
Subject to Clause 7.4 (Access to the Site), after the Connection Date and thereafter at all times during the Agreement Term, the Buyer shall at its own cost:
operate, maintain, repair and/or service the Heat Transmission Infrastructure in accordance with  (as applicable):
Good Industry Practice; 
Applicable Law; and
all Consents
so as to enable the Seller to supply Heat to the Buyer at the Delivery Point in accordance with this Agreement; and
obtain, maintain and renew as necessary all permissions, consents, approvals, certificates, permits, licenses and authorisations required for or in connection with the operation, maintenance, repair and/or servicing of the Heat Transmission Infrastructure.
If and to the extent that Heat cannot be supplied by the Seller to the Buyer at any time during the Agreement Term as a result of a failure by the Buyer to operate, maintain, repair and/or service the Heat Transmission Infrastructure in accordance with the requirements of this Agreement, the Buyer shall, subject to 18.6 (Mitigation of loss) and 19 (Limitations on liability) compensate the Seller in full for any additional costs and/or lost revenues which are incurred by the Seller as a direct consequence of such failure).
Ownership 
The Heat Transmission Infrastructure and all of the associated infrastructure and equipment shall at all times be owned by the City and neither Party shall under any circumstances have or claim to have any ownership interest of any kind in any such Heat Transmission Infrastructure and/or such associated infrastructure or equipment.
[bookmark: _Ref467276102]Access to the Site
The Seller shall allow the Buyer and/or such Buyer Related Parties as may be notified to the Seller by the Buyer with reasonable prior written notice such access to the Site as may be reasonably required and at reasonable times by such persons in order to operate, maintain, repair and/or service any Heat Transmission Infrastructure in accordance with the Buyer's obligations under this Agreement, including in this Clause 7 (Heat Transmission Infrastructure).
[bookmark: _Ref475712622]When on the Site the Buyer shall, and shall procure that each Buyer Related Party shall:
comply with all relevant site rules notified to the Buyer by the Seller in relation to the Site; and
to the extent reasonably practicable, seek to minimise any inconvenience and/or disruption caused to the Seller.
Buyer Default
A material breach by the Buyer of its obligations under Clauses 7.2 (Operation and Maintenance Obligations) and 7.4(b) shall be a Buyer Default for the purposes of this Agreement.
[bookmark: _Toc477780860][bookmark: _Ref466572363][bookmark: _Ref466572367]Heat Exchanger
[bookmark: _Ref466976600][bookmark: _Ref467277283]Construction Obligations
Subject to Clause 7.1 (Construction and Commissioning Obligations), on or prior to the Planned Heat Transmission Infrastructure Acceptance Date, the Seller shall at its own cost:
construct, complete, install, commission and test the Heat Exchanger and connect the Heat Exchanger to the Heat Transmission Infrastructure in accordance with (as applicable):
the requirements of Schedule 2 (Technical Specification); 
Good Industry Practice; 
Applicable Law; and
all Consents
so as to enable Heat to be supplied to the Buyer at the Delivery Point in accordance with this Agreement; and
obtain, maintain and renew as necessary all permissions, consents, approvals, certificates, permits, licenses and authorisations required for or in connection with the construction, completion, installation, commissioning and testing of the Heat Exchanger.  
[bookmark: _Ref466976617][bookmark: _Ref467277308]Operation and Maintenance Obligations
After the Connection Date and thereafter at all times during the Agreement Term, the Seller shall at its own cost:
operate, maintain, repair and/or service the Heat Exchanger in accordance with  (as applicable):
the requirements of Schedule 2 (Technical Specification);
Good Industry Practice; 
Applicable Law; and
all Consents
so as to enable Heat to be supplied to the Buyer at the Delivery Point in accordance with this Agreement; and
obtain, maintain and renew as necessary all permissions, consents, approvals, certificates, permits, licenses and authorisations required for or in connection with the operation, maintenance, repair and/or servicing of the Heat Exchanger.  
Ownership 
The Heat Exchanger and all of the associated infrastructure and equipment shall at all times be owned by the Seller and the Buyer shall not under any circumstances have or claim to have any ownership interest of any kind in the Heat Exchanger and/or such associated infrastructure and equipment.
Seller Default
A material breach by the Seller of its obligations under Clause 8.1 (Construction Obligations) and/or Clause 8.2 (Operation and Maintenance Obligations) shall be a Seller Default for the purposes of this Agreement.
[bookmark: _Toc477780861]Measurement and Metering Equipment 
[bookmark: _Ref466562852]Metering Equipment
Subject to Clause 7.1 (Construction and Commissioning Obligations), on or prior to the Planned Connection Date, the Seller shall at its own cost install and thereafter operate, maintain, repair and/or service the Primary Meter and the Check Meter at the hot water inlet and outlet of the Heat Exchanger on the Seller's side of the Delivery Point in accordance with (as applicable):
the requirements of Schedule 2 (Technical Specification);
Good Industry Practice; 
Applicable Law; and 
all Consents,
so as to enable the quantity and temperature of Heat to be accurately measured by the Metering Equipment in accordance with the requirements of this Agreement.  
Sealing of Metering Equipment
The Seller shall ensure that all Metering Equipment is sealed and kept secure between inspections and tests in accordance with Good Industry Practice.
[bookmark: _Ref467239933]Calibration, Inspection and Testing of Metering Equipment
On the First Metering Equipment Testing Date and thereafter throughout the Agreement Term, the Seller shall at its own cost carry out tests on the Metering Equipment in accordance with this clause 9.3 (Calibration, Inspection and Testing of Metering Equipment) and (as applicable):
Schedule 2 (Technical Specification);
the relevant Metering Equipment manufacturer's recommendations;
Good Industry Practice;
Applicable Law; and
all Consents.  
[bookmark: _Ref475716401]After each test of the Metering Equipment by the Seller, the Seller shall agree with the Buyer, each Party acting reasonably, the correction factors for the measuring elements of the Metering Equipment (to the extent that such correction factors are required based on the outcome of the test).  The Seller shall give the Buyer reasonable notice of, and shall permit the Buyer to attend, such tests.
The Seller shall inspect and test the Metering Equipment at least once during the two months prior to the start of every Heating Year. The Buyer may request the Seller to test the Metering Equipment if at any time it reasonably believes that the Metering Equipment is not within the Accuracy Standards or otherwise not functioning properly.  The Buyer shall pay for any costs and expenses incurred in connection with such testing unless the test shows that the Metering Equipment is not within the Accuracy Standards or otherwise not functioning properly.
Accuracy of Metering Equipment
The Seller shall ensure that the Metering Equipment shall provide continuous records of Heat supplied by the Seller to the Buyer at the Delivery Point.  Subject to Clause 9.3(b), the recording by the Seller from the Metering Equipment shall constitute the definitive reading for the purpose of calculating the quantity or quantities of Heat supplied to the Buyer each Day by the Seller, provided that:
[bookmark: _Ref466563267]if the Primary Meter is found not to be within the relevant Accuracy Standards,  the Parties shall take readings from the Check Meter until such time as the Metering Equipment is recalibrated and repaired, as necessary (any such recalibration and repair to be carried out by the Seller in accordance with Good Industry Practice, as soon as reasonably possible);
[bookmark: _Ref475712925]if both the Primary Meter and the Check Meter are found not to be within the relevant Accuracy Standards, the Parties shall promptly endeavour to agree the quantity of Heat deemed to be supplied until such time as one or other of the Primary Meter and the Check Meter is recalibrated and repaired, as necessary (any such recalibration and repair to be carried out by the Seller in accordance with Good Industry Practice, as soon as reasonably possible); and
if the Parties are unable to agree the quantity of Heat deemed to be supplied pursuant to Clause 9.4(c) within 20 Business Days of the discrepancy being discovered (or such longer period as the Parties may agree), then either Party shall be entitled to refer the matter in accordance with the provisions of Schedule 6 (Dispute Resolution Procedure)
[bookmark: _Ref469653649][bookmark: _Ref478487652]Payment Error
If it is discovered that any meter reading on the basis of which payment has been made between the Parties was inaccurate or omitted or translation of readings into charges was inaccurate, then the Seller shall account for the balance due between the Parties (being the difference between the amount included in the relevant monthly statement and the amount that should have been included but for any such inaccuracies or omissions or translations) in the next monthly statement submitted in accordance with Clause 14 (Payment and Invoicing).
[bookmark: _Ref469924152][bookmark: _Ref469924167][bookmark: _Toc477780862][bookmark: _Ref467283332][bookmark: _Ref467283355]Heat Specification
All Heat supplied by the Seller to the Buyer pursuant to this Agreement shall meet the requirements of Schedule 3 (Heat Specification).
[bookmark: _Ref471827389][bookmark: _Ref471827394][bookmark: _Toc477780863]Sale, Purchase and Supply of Heat
[bookmark: _Ref466644363]Sale and Purchase of Heat
Subject to the terms of this Agreement, at all times during the Commissioning Period and the Supply Period:
the Seller shall:
supply to the Buyer (or offer to supply to the Buyer), in priority to all other potential buyers of such Heat, all of the Heat which is capable of being supplied to the Buyer from time to time, and in any event, the Base Case Heat Volume during the Supply Period only, such Heat to be supplied to the Buyer at the Delivery Point;
not supply (or offer to supply) Heat to any other potential purchaser in circumstances where the Buyer wishes to and is able to purchase such Heat from the Seller; and
subject to the reasonable technical and operational requirements of the Heat-Producing PPP Facility (and other facilities of the Seller) and the Seller's need to generate electricity for its own use, to operate the Seller's Facilities so as to prioritise the generation of Heat over the generation of electricity in order to meet the Buyer's demand for Heat, as notified to the Seller by the Buyer in accordance with Clause 12 (Estimates and Nominations of Heat Requirements) of this Agreement; and
the Buyer shall:
subject to Clause 11.2(b), purchase from the Seller (or offer to purchase from the Seller), in priority to all other potential sources of heat (including, for the avoidance of doubt, the Buyer's own generation assets and/or facilities), all of the Heat which is capable of being supplied by the Seller to the Buyer from time to time, up to the Maximum Required Amount, such Heat to be purchased from the Seller at the Delivery Point; and
not generate heat (by installed gas or oil boilers or otherwise) and/or purchase heat generated by anyone other than the Seller in circumstances where the Seller wishes to and is able to supply such Heat.
[bookmark: _Ref466575440][bookmark: _Ref466573359]Supply of Heat
Throughout the Supply Period, subject to the Buyer complying with its obligations under Clause 12.5 (Nominations during the Supply Period), the Seller shall supply Heat nominated by the Buyer in a Firm Nomination or deemed to be nominated pursuant to Clause 12.5(d) to the Buyer at the Delivery Point at a constant load level throughout the relevant Nomination Period, subject to any reasonable technical limitations in particular at the beginning and end of the operating day and after any other outage and consequential restarting of the supply (each as notified by the Seller to the Buyer from time to time).
[bookmark: _Ref472088243]Throughout the Commissioning Period:
the Seller shall use reasonable endeavours (but shall not be required) to supply Heat nominated by it in a Seller Nomination, except that the Seller shall not be entitled to supply Heat at the Delivery Point to the extent that the Buyer has notified the Seller in writing that it is not able to offtake the Heat for regulatory or technical reasons (including, to avoid doubt, because the Buyer has not been able to utilise or eject the Heat from its transmission network or is prohibited from doing so under Applicable Law); and
the Buyer shall only be required to pay for Heat nominated by the Seller in a Seller Nomination and which is required to be delivered by the Buyer to district heating customers within the Konjarnik District Heating Area.
[bookmark: _Ref475719793]Base Case Heat Volume
Throughout the Supply Period:
subject to the Buyer complying with all material and relevant obligations under this Agreement, the Seller undertakes to deliver a quantity of Heat which shall be at least the Base Case Heat Volume in each Heating Year; and
[bookmark: _Ref469914291]subject to the Seller complying with all material and relevant obligations under this Agreement, the Buyer undertakes to:
take delivery of and pay the Seller for a quantity of Heat which is at least equal to the Base Case Heat Volume in each Heating Year; and
unconditionally pay for (to the extent not taken delivery of) a quantity of Heat which shall be equal to the Base Case Heat Volume in each Heating Year adjusted for any excess electricity revenues realized as calculated in line with Schedule 5 (Payment Mechanism).
Supply to the Delivery Point
Notwithstanding any other provision of this Agreement:
all Heat which is to be supplied by the Seller to the Buyer pursuant to the terms of this Agreement shall be supplied by the Seller to the Delivery Point; and 
any and all Heat supplied by the Seller to the Delivery Point shall be deemed to have been supplied by the Seller to the Buyer.  
Passing of ownership
The property in and the risk of loss of or damage to the Heat supplied under this Agreement shall pass from the Seller to the Buyer at the Delivery Point.
[bookmark: _Ref467279382][bookmark: _Toc477780864]Estimates and Nominations of Heat Requirements
[bookmark: _Ref467363199]Indicative Forecasts
Throughout the Commissioning Period and the Supply Period:
the Buyer shall by no later than 10:00am each Day, provide the Seller with an Indicative Forecast of the anticipated quantity of Heat that the Buyer expects to be required for purchase from the Seller in each Nomination Period during the 7 Day period commencing at 00:00am on the next Day; and 
the Seller shall by no later than 16:00am each Day, provide the Buyer with an Indicative Forecast of the anticipated quantity of Heat that the Seller expects to be available for supply to the Buyer in each Nomination Period during the 7 Day period commencing at 00:00am on the next Day.
Each Indicative Forecast shall state the anticipated quantity of Heat required or available (as appropriate) in MWh. 
Changes to the Seller's Indicative Forecasts
Throughout the Commissioning Period, the Seller and the Buyer shall each use reasonable endeavours to notify the other Party in writing of any changes to the anticipated quantity of Heat which it is able to supply to the Buyer or purchase from the Seller, as relevant, (including as a result of unplanned outages) as soon as possible, once it becomes aware of any such change.
Throughout the Supply Period, the Seller and the Buyer shall each use all reasonable endeavours to notify the other Party in writing of any changes to the anticipated quantity of Heat which it is able to supply to the Buyer or purchase from the Seller, as relevant, (including as a result of unplanned outages) as soon as possible once it becomes aware of any such change.
[bookmark: _Ref466636792]Planned Outages
Throughout the Supply Period and without prejudice to Clause 11.3 (Base Case Heat Volume), the Seller shall notify the Buyer of any planned outages (a "Planned Outage Notification") which are likely to affect its ability to supply Heat to the Buyer as soon as possible and in any event no later than 7 Days prior to the start of any Nomination Period affected by the planned outage.  Any Planned Outage Notification should be in the form of an Indicative Forecast, but should state clearly that it is a Planned Outage Notification. 
[bookmark: _Ref472087965][bookmark: _Ref466570817]Nominations during the Commissioning Period
Throughout the Commissioning Period, as soon as reasonably possible, but in any event no later than 2 hours before the start of each Nomination Period, the Seller shall notify the Buyer of the quantity of Heat that it expects to be able to supply to the Buyer during the relevant Nomination Period.  Each such notification shall constitute a Seller Nomination. 
[bookmark: _Ref469660038]Nominations during the Supply Period
Throughout the Supply Period, no later than 2 hours before the start of each Nomination Period, the Buyer shall notify the Seller of the required quantity of Heat that it requires the Seller to supply during the relevant Nomination Period (each a "Firm Nomination"). 
[bookmark: _Ref466572044]The Buyer may not make a Firm Nomination of a quantity of Heat which:
is greater than 10 MWh larger or smaller than the immediately preceding Firm Nomination, except at the beginning and end of the operating day and after any other outage and consequential restarting of the supply (each as notified by the Seller to the Buyer from time to time); 
results in a Forecasting Discrepancy of greater than 10 MWh; and/or
when taken together with all other Firm Nominations in the same Day, results in an aggregate Forecasting Discrepancy of greater than 50 MWh.
[bookmark: _Ref466636445]The Buyer may not make a Firm Nomination of a greater quantity of Heat than that stated for the relevant Nomination Period in a Planned Outage Notification properly notified to the Buyer in compliance with Clause 12.3 (Planned Outages).
[bookmark: _Ref466571771]In the event that the Buyer fails to comply with Clause 12.5(b) and/or Clause 12.5(c) then:
the Seller will not be in breach of its obligations under this Agreement in the event that it fails to supply Heat so nominated, and 
for the purposes of Clause 11.2 (Supply of Heat), a Firm Nomination will be deemed to have been made by the Buyer of the quantity of Heat which:
in relation to a failure pursuant to Clause 12.5(b), is as close as possible to the quantity required by the Buyer in its original nomination but which meets the requirements of Clause 12.5(b); or 
in relation to a failure pursuant to Clause 12.5(c), is equal to the quantity of Heat stated in the Planned Outage Notification for the relevant Nomination Period.
[bookmark: _Ref466645065]Heat Supply Limitations 
The Seller shall not at any time be required to supply Heat that exceeds the Maximum Hourly Quantity.
[bookmark: _Toc477780865][bookmark: _Ref466572222]Commissioning and Operating Procedures
[bookmark: _Ref467239915][bookmark: _Ref467503475]Commissioning and Testing
[bookmark: _Ref466627302]No later than the Planned Connection Date, the Seller shall commission and test the Heat Exchanger by carrying out the Tests in accordance with Schedule 2 (Technical Specification). In the event that any Test is not satisfactorily passed the Seller shall take such additional steps and carry out such additional activities as may be necessary in order to rectify the defects and allow the relevant Test to be satisfactorily passed.
[bookmark: _Ref477355876][bookmark: _GoBack]The Seller shall notify the Buyer in writing of the date on which it reasonably expects the Commissioning Period Commencement Date to occur at least 6 months prior to that date.
The Seller shall provide reasonable assistance to the Buyer, the City and/or such other third parties as may be notified to the Seller in writing in connection with the commissioning and/or testing of the Heat Transmission Infrastructure.
Subject to the Seller notifying the Buyer as soon as reasonably practicable and in any event, within two (2) Business Days prior to any commissioning and testing which requires the Buyer's assistance or during which Heat will be supplied at the Heat Exchanger, the Buyer shall provide reasonable assistance to the Seller in connection with the commissioning and testing of the Heat Exchanger.
[bookmark: _Ref466627664]Operating Procedures
Prior to the Supply Period Commencement Date, the Buyer and the Seller shall jointly prepare a set of mutually agreed written operating procedures for the operation of the Heat Exchanger to facilitate the Parties’ performance under this Agreement (the “Operating Procedures). The Operating Procedures will also set out the communications system to be used by the Parties for exchanging Seller Nominations, Indicative Forecasts and Firm Nominations, including any updates thereto. 
[bookmark: _Ref466627691]Amendments to the Operating Procedures
From time to time during the Supply Period, either Party may propose amendments to the Operating Procedures to facilitate improvements for the mutual benefit of the Parties.
Conflicts with this Agreement
In the event of any conflict between this Agreement and the Operating Procedures the provisions of this Agreement shall prevail.
[bookmark: _Ref469924092][bookmark: _Ref469924099][bookmark: _Toc477780866]Payment and Invoicing
Payment
Subject to the terms of this Agreement, including but not limited to Clause 11.3 (Base Case Heat Volume), the Buyer shall pay for all Heat which is supplied by the Seller at the Delivery Point and which complies with Clause 10 (Heat Specification).
[bookmark: _Ref469914832][bookmark: _Ref469915895]Where, pursuant to the terms of this Agreement, including pursuant to Clause 11.3(b), the Buyer is required to pay for a quantity of Heat which it has not taken delivery of ("Not Taken Guaranteed Heat"), the Payable Amount shall be adjusted for any additional electricity revenues received by the Seller in respect of electricity which it was able to generate and sell during that Heating Year as a direct result of the Buyer not being able to take delivery of the relevant quantity of Not Taken Guaranteed Heat.  
The Payable Amount for each Payment Period shall be calculated in accordance with Schedule 5 (Payment Mechanism)
[bookmark: _Ref469926822]Report and Invoicing
[bookmark: _Ref467247122]On or before the twentieth day before the expected start date of the Commissioning Period, and on or before the fifth Business Day of each Payment Period thereafter until the fifth Business Day following the Expiry Date (the "Final Invoice Date"), the Seller shall submit to the Buyer an invoice which shall include the Payable Amount calculated in line with Schedule 5 (Payment Mechanism).
Payment
Subject to Clause 14.6 (Disputed amounts):
the Buyer shall pay the Payable Amount as stated in any invoice submitted under Clause 14.2 (Report and Invoicing) on or before the fifteenth day of the same Payment Period (or, if an invoice is not submitted in accordance with Clause 14.2 (Report and Invoicing) within ten (10) days of the date of receipt of such invoice); or
if the Payable Amount is negative, the Seller shall offset that amount against the next payment due by the Buyer to the Seller, 
except that if the invoice required to be issued on or before the Final Invoice Date states that the Payable Amount is negative then the Seller shall pay the Buyer the Payable Amount on the same day as submitting the relevant invoice.
Currency
All payments under this Agreement shall be made in Serbian Dinar, unless expressly stated otherwise, with currency conversions calculated using the Exchange Rate.
Value Added Tax
All amounts due under this Agreement are exclusive of VAT.
If any supply made or referred to in this Agreement is or becomes chargeable to VAT then the person receiving the supply (the "Recipient") shall in addition pay the person making the supply (the "Supplier") the amount of that VAT against receipt by the Recipient from the Supplier of a proper VAT invoice in respect of that supply.
Where under this Agreement any amount is calculated by reference to any sum which has or may be incurred by any person, the amount shall include any VAT in respect of that amount only to the extent that such VAT is not recoverable as input tax by that person (or a member of the same VAT group), whether by set off or repayment.
[bookmark: _Ref466574784]Disputed amounts
If the Buyer disputes the Seller's entitlement to any part of the amount claimed by the Seller pursuant to Clause 14.2 (Report and Invoicing) the provisions of this Clause 14.6 (Disputed amounts) shall apply.
The Buyer shall notify the Seller in writing within ten (10) Business Days of receipt by the Buyer of the relevant invoice and supporting report of that part of the amount (if at the time of such notice the Buyer is reasonably able to quantify it) which the Buyer (acting in good faith) disputes (a "Disputed Amount") and submit to the Seller such supporting evidence as the Buyer may have.
Notwithstanding any notification made pursuant to this Clause 14.6 (Disputed amounts), the Buyer may not withhold payment of any Disputed Amount pending agreement or determination of the Buyer's entitlement in relation to the Disputed Amount and shall pay on the due date the full amount invoiced.
[bookmark: _Ref466575134]Payment Dispute
If the Seller responds to any notification by the Buyer that it does not agree with all or any of the statements made in any notice served by the Buyer to the Seller pursuant to Clause 14.6 (Disputed amounts), the matter or matters in question shall be determined pursuant to Schedule 6 (Dispute Resolution Procedure).
If the determination of any dispute conducted pursuant to this Clause 14.7 (Payment Dispute) shows that the Seller has claimed under Clause 14.2 (Report and Invoicing) and been paid any amount which it was not entitled to be paid, the Seller shall repay such amount to the Buyer within ten (10) Business Days of the relevant determination with interest on that amount at the Prescribed Rate calculated on a daily basis and compounded quarterly from the date on which over payment was made until all relevant monies have been paid in full.
[bookmark: _Ref467285227][bookmark: _Toc477780867][bookmark: _Ref466461704]Change in Law[footnoteRef:3] [3:  	Note to the Bidders: Seller to rely on this Agreement first in respect of Change of Law which affect the cost of performing its obligations under this Agreement. ] 

[bookmark: _Ref430867946][bookmark: _Ref216711883]Qualifying Change in Law
If a Qualifying Change in Law occurs or is shortly to occur, then either Party may write to the other to express an opinion on its likely effects, giving details of its opinion of:
[bookmark: _Ref430867947]any necessary change in the obligations of the Parties under the Agreement;
[bookmark: _Ref430867948]whether any changes are required to the terms of this Agreement to deal with the Qualifying Change in Law;
[bookmark: _Ref430867949]whether relief from compliance with obligations is required during the implementation of any relevant Qualifying Change in Law;
[bookmark: _Ref430867950]any reduction in the Price and/or loss of income received by the Seller under the terms of this Agreement that will result from the relevant Qualifying Change in Law;
[bookmark: _Ref430867951][bookmark: _Ref216712443]any Estimated Change in Costs that directly result from the Qualifying Change in Law; and
[bookmark: _Ref430867952][bookmark: _Ref216712445]any Capital Expenditure that is required or no longer required as a result of a Qualifying Change in Law taking effect during the Supply Period,
in each case giving in full detail the procedure for implementing the necessary changes to the terms of this Agreement.  Responsibility for the costs of implementation (and any resulting variation to the Price) shall be dealt with in accordance with Clauses 15.2 (Parties to Discuss) to 15.3 (Adjustment to the Price).
[bookmark: _Ref430867953][bookmark: _Ref216711879]Parties to Discuss
As soon as practicable after receipt of any notice from either Party under Clause 15.1 (Qualifying Change in Law), the Parties shall discuss and agree the issues referred to in Clause 15.1 ((Qualifying Change in Law) and any ways in which the Seller can mitigate the effect of the Qualifying Change in Law.  The parties shall take into account:
[bookmark: _Ref430867954]evidence that the Seller has used reasonable endeavours (including (where practicable) the use of competitive quotes) to oblige the Sub-Contractors to minimise any increase in costs and maximise any reduction in costs;
[bookmark: _Ref430867955]how any Capital Expenditure to be incurred or avoided is being measured in a cost effective manner, including showing that when such expenditure is incurred or would have been incurred, foreseeable Changes in Law at that time have been taken into account by the Seller; and
[bookmark: _Ref430867956]evidence as to how the Qualifying Change in Law has affected prices charged for heat by any similar businesses to the Project, including similar businesses in which the shareholders or their Affiliates carry on business.
[bookmark: _Ref430867962][bookmark: _Ref216711967][bookmark: _Ref469655723]Adjustment to the Price
Any compensation agreed or determined to be payable under this Clause 15 (Change in Law) shall be paid by the Buyer by way of an increase or reduction in the Price which shall, so far as possible, put the Buyer in a no better and no worse position in respect of the Base Case scenario assuming Base Case Heat Volume, than it would have been but for the Qualifying Change in Law, provided always that the Buyer shall take all reasonable steps to mitigate the consequences of the relevant Qualifying Change in Law. 
[bookmark: _Toc477780868]Insurance and Compliance
[bookmark: _Ref466644501]Insurance
The Parties shall comply with the terms of Schedule 7 (Insurance).
Compliance with Applicable Law
In fulfilling their obligations under this Agreement the Parties shall comply at all times with Applicable Law. 
[bookmark: _Ref466643309][bookmark: _Ref466643319][bookmark: _Ref466644063][bookmark: _Ref466644069][bookmark: _Toc477780869][bookmark: _Ref466643125][bookmark: _Ref466643131]Relief
If and to the extent that a Relief Event adversely affects the ability of a Party to perform any of its obligations under this Agreement, then the affected Party shall be entitled to relief from any rights of the other Party (including, for the avoidance of doubt, pursuant to Clause 21 (Suspension of Performance) and Clause 22 (Termination)) for as long as the Relief Event and/or Force Majeure Event continues.
[bookmark: _Ref467361495][bookmark: _Ref467361506][bookmark: _Toc477780870]Liability
[bookmark: _Ref466577294]Failure to Supply
During the Supply Period, subject to the remaining provisions of this Clause 18 (Liability) and to Clause 19 (Limitations on liability), to the extent and for so long as the Seller fails to comply with its obligations to supply (or offer to supply) Heat to the Buyer in accordance with the terms of this Agreement, including but not limited to the provisions of Clause 11.2 (Supply of Heat), except where such failure is directly caused by the occurrence of:
a Seller Relief Event; and/or
a Buyer Default,
the Seller shall be liable to compensate the Buyer for any Direct Losses incurred by the Buyer as a direct result of such failure.  
Failure to Purchase
During the Supply Period, subject to the remaining provisions of this Clause 18 (Liability) and to Clause 19 (Limitations on liability), to the extent and for so long as the Buyer fails to comply with its obligations to purchase (or offer to purchase) Heat from the Seller in accordance with the terms of this Agreement except where such failure is directly caused by the occurrence of:
a Buyer Relief Event; and/or
a Seller Default,
the Buyer shall, subject always to the operation of Clause 11.3 (Base Case Heat Volume), be liable to compensate the Seller for any Direct Losses incurred by the Seller as a direct result of such failure.
Failure to Pay
If the Buyer has failed to pay to the Seller when due and payable any amount in excess of RSD 1,000,000 in the aggregate then:
such amount shall bear interest at the Prescribed Rate from the due date (whether before or after any judgment) until actual payment; and
the Seller shall be entitled to suspend performance of some or all of its obligations under this Agreement pursuant to Clause 21 (Suspension of Performance) until such time as the Seller has been paid all amounts outstanding from the Buyer in full.
Liability for Buyer Default
During the Commissioning Period and the Supply Period, subject to the remaining provisions of this Clause 18 (Liability) and to Clause 19 (Limitations on liability), the Buyer shall pay to the Seller any Direct Losses incurred by the Seller as a direct result of any Buyer Default.
Liability for Seller Default
During the Commissioning Period and the Supply Period, subject to the remaining provisions of this Clause 18 (Liability) and to Clause 19 (Limitations on liability), the Seller shall pay to the Buyer any Direct Losses incurred by the Buyer as a direct result of any Seller Default.
[bookmark: _Ref469650077]Mitigation of loss
[bookmark: _Ref469650145]Both Parties shall take all reasonable steps to mitigate the consequences of any:
failure by the other Party to comply with its obligations to supply or purchase (or offer to supply or purchase) Heat (as appropriate) in accordance with the terms of this Agreement, including but not limited to the provisions of Clause 11 (Sale, Purchase and Supply of Heat); and/or 
any Seller Default or Buyer Default (as applicable).
Without prejudice to the generality of Clause 18.6(a), the obligation to take all reasonable steps in that Clause 18.6(a) shall in all cases include an obligation for:
both Parties to act in accordance with Good Industry Practice; 
the Seller to maximise the generation and sale of electricity (and/or heat, where possible) in circumstances where the Buyer is unable to take delivery of Heat (including Not Taken Guaranteed Heat) from the Seller; and
the Buyer to purchase and/or generate heat from alternative sources in the most cost effective manner practicable in circumstances where the Seller is unable to deliver Heat to the Buyer.
[bookmark: _Ref466576133][bookmark: _Ref466576141][bookmark: _Toc477780871]Limitations on liability
Annual liability cap
[bookmark: _Ref466580558]Subject to the remaining provisions of this Clause 19 (Limitations on liability), unless otherwise agreed by the Parties in writing, in any rolling year period during the term of this Agreement the maximum aggregate liability of:
the Buyer to the Seller shall be EUR 2,500,000 (indexed); and
[bookmark: _Ref478486505]the Seller to the Buyer shall be EUR 2,500,000 (indexed),
in each case whether based on breach of contract, indemnity, warranty, damage or otherwise arising out of or in connection with this Agreement.
[bookmark: _Ref466580760]The limitations on liability set out in Clause 19.1(a) shall not apply to:
the liability of the Buyer for the payment of any invoices issued at any time pursuant to Clause 14 (Payment and Invoicing) directly relating to the delivery of Heat or the Base Case Heat Volume under this Agreement; and
any losses which may be recoverable pursuant to Clause 16.1 (Insurance) or any other policy of insurance which the relevant Party has taken out and maintained.
[bookmark: _Ref475971358][bookmark: _Ref466580774]Termination cap
[bookmark: _Ref475972154]Subject to the remaining provisions of this Clause 19 (Limitations on liability), if either Party terminates this Agreement pursuant to Clause 22 (Termination), then the maximum aggregate liability of:
the Buyer to the Seller shall be EUR 5,000,000 (indexed); and
	the Seller to the Buyer shall be EUR 7,000,000 (indexed),
in each case whether based on breach of contract, indemnity, warranty, damage or otherwise arising out of or in connection with this Agreement.
The limitations on liability set out in Clause 19.2(a) shall not apply to any losses which may be recoverable pursuant to Clause 16.1 (Insurance) or any other policy of insurance which the relevant Party has taken out and maintained.
Exceptions to caps on liability
Nothing in this Agreement shall exclude or limit any liability which the Parties or any of their agents or employees would otherwise have to the other Party in respect of any statements made fraudulently or with the intention of deliberately misleading that party or which are a consequence of gross negligence and/or wilful default.
No Breach
Neither Party shall be held to be failing to comply with its obligations under this Agreement to the extent that such failure to comply is as a result of the other Party's breach of its obligations hereunder.
[bookmark: _Ref430868172]Indirect Losses
Neither Party shall have any right to claim damages for breach of this Agreement or on any other basis whatsoever, to the extent that the loss claimed is for or includes Indirect Losses.
[bookmark: _Ref430868173]No Double Recovery
Notwithstanding any other provision of this Agreement, neither Party shall be entitled to recover compensation under any Related Agreement and/or the PPP Contract in respect of any loss that it has incurred (or any failure of the other Party) to the extent that it has already been compensated in respect of that loss or failure pursuant to any other Related Agreement and/or the PPP Contract or otherwise.
[bookmark: _Ref430868177]Insured Claims
Neither Party shall be entitled to any payment which would have been due under this Agreement to the extent that such Party is or should be able to recover under any policy of insurance required to be maintained in accordance with this Agreement (whether or not such insurance has in fact been effected or, if effected, has been vitiated or impaired as a result of any act or omission of the relevant Party, including but not limited to non-disclosure or under-insurance) or any other policy of insurance which the relevant Party has taken out and maintained.
[bookmark: _Ref430868178]Sub-Contractor Claims
Where:
[bookmark: _Ref430868179]a Sub-Contractor is entitled to claim any compensation and/or relief from the Seller under the Sub-Contracts; and
[bookmark: _Ref430868180]the Seller subsequently makes a claim against the Buyer under this Agreement in relation to such compensation and/or relief,
the Buyer waives any right to defend the Seller's claim if such defence is solely on the ground that the Seller is only required to pay compensation or grant relief to the Sub- Contractor under the Sub-Contracts to the extent that the same is recoverable from the Buyer.
[bookmark: _Ref430868181]Termination of Agreement
This Agreement shall only terminate in accordance with the express provisions of this Agreement or, subject to Clause 19.9(b), by operation of Applicable Law.
[bookmark: _Ref467271871][bookmark: _Ref465170610]The Parties hereby unconditionally and irrevocably waive and exclude the right to request termination of this Agreement pursuant to Article 133 of the Law on Obligations of the Republic of Serbia with respect to changes in circumstances specifically recognised in this Agreement, including Compensation Events, Relief Events, Force Majeure and Change in Law. 
[bookmark: _Ref475717849]Sovereign Immunity
The Buyer irrevocably waives, to the maximum extent permitted under Applicable Law, with respect to itself, its revenues and assets, any right of sovereign immunity that it may have in the courts of any jurisdiction from:
suit, including claims, counterclaims and set-off; 
the jurisdiction of the courts in any jurisdiction and of any arbitral tribunal; 
provisional measures, injunctive relief and any other legal measures aimed at securing the claim; and/or 
recognition and/or enforcement of a judgment or an arbitration award and the giving of any relief in the court of any jurisdiction whether before or after final judgment or arbitral award including, without limitation:
relief by way of interim or final injunction or order for specific performance or recovery of any property; 
attachment of its assets; and 
enforcement or execution against any property, revenues or other assets whatsoever (irrespective of their use or intended use) 
and the Buyer accordingly submits to the jurisdiction of the English courts and the courts of any other relevant jurisdiction in relation to the recognition of any judgment or order of the English courts or the courts of any other relevant jurisdiction in support of arbitration and in relation to the recognition of any arbitral award and consents to the enforcement of any order or judgment in connection with arbitration and any award in connection with any Dispute and the giving of any relief in the court of any relevant jurisdiction whether before or after final judgment or arbitral award including, without limitation, (1) relief by way of interim or final injunction or order for specific performance or recovery of any property; (2) attachment of its assets; and (3) enforcement or execution against any property, revenues or other assets whatsoever (irrespective of their use or intended use).
[bookmark: _Toc477780872]Events of Default
[bookmark: _Ref467360324]Seller Default
Subject to Clause 17 (Relief), each of the following shall constitute a Seller Default:
[bookmark: _Ref460577673]a material breach by the Seller of any of its obligations under this Agreement which materially and adversely affects the performance of its obligations under the Agreement; 
a failure by the Seller to pay any amount exceeding RSD 5,000,000 (Indexed) that is due and payable by the Seller under this Agreement within twenty (20) Business Days of service of a formal written demand by the Buyer, where that amount fell due and payable one (1) Month (or more) prior to the date of service of the written demand;
[bookmark: _Ref475970855]the occurrence of an Insolvency Event in respect of the Seller;
a breach of the Seller of its obligations to take out and maintain insurances pursuant to this Agreement;
any liability of the Seller under this Agreement exceeds the limit on liability under Clause 19.1(a)(ii) and the Seller has not agreed to refresh or extend such limit on liability; and/or
[bookmark: _Ref475970867]a suspension of performance of the Buyer's obligations pursuant to Clause 21 (Suspension of Performance) due to a Seller Default continues for a period of 12 months.
If:
in the case of any remediable Seller Default (which to avoid doubt shall in no circumstances include any Seller Default pursuant to Clauses 20.1(a)(iii) or 20.1(a)(vi)), the Seller fails to rectify the Seller Default within the longer of one month and the time period specified in the termination notice; or
in the case of any other Seller Default, a Seller Default has occurred, 
the Seller shall be regarded as being a Defaulting Party, in which case, the Buyer shall be entitled to:
suspend performance of some or all of its obligations under this Agreement for as long as the Seller Default continues pursuant to Clause 21 (Suspension of Performance); and/or
terminate the Agreement pursuant to Clause 22 (Termination).
[bookmark: _Ref467360228]Buyer Default
Subject to Clause 17 (Relief), each of the following shall constitute a Buyer Default:
a material breach by the Buyer of any of its obligations under this Agreement which materially and adversely affects the performance of its obligations under the Agreement;
the occurrence of an Insolvency Event in respect of the Buyer; 
a failure by the Buyer to pay any amount exceeding RSD 5,000,000 (Indexed) that is due and payable by the Buyer under this Agreement within twenty (20) Business Days of service of a formal written demand by the Seller, where that amount fell due and payable one (1) month (or more) prior to the date of service of the written demand;
any liability of the Buyer under this Agreement exceeds the limit on liability under Clause 19.1(a)(i) and the Buyer has not agreed to refresh or extend such limit on liability; and/or
a suspension of performance of the Seller's obligations pursuant to Clause 21 (Suspension of Performance) due to a Buyer Default continues for a period of 12 months.
Where a Buyer Default occurs, the Buyer shall be regarded as being a Defaulting Party, in which case, the Seller shall be entitled to:
suspend performance of some or all of its obligations under this Agreement for as long as the Buyer Default continues pursuant to Clause 21 (Suspension of Performance); and/or
terminate the Agreement pursuant to Clause 22 (Termination).
[bookmark: _Ref478545304][bookmark: _Ref467288068][bookmark: _Ref466643103][bookmark: _Ref466643110]Rectification
Where the relevant Seller Default is remediable, if the Seller either rectifies the remediable Seller Default within the time period specified in the termination notice, the termination notice will be deemed to be revoked and this Agreement will continue.
[bookmark: _Toc477780873][bookmark: _Ref478549557][bookmark: _Ref478549565]Suspension of Performance
Subject always to the terms of the Lenders' Direct Agreement and Clause 17 (Relief), and without prejudice to Clause 22 (Termination), if an Event of Default and/or a Reserve Account Failure has occurred and is continuing and the non-Defaulting Party (or, in relation to a Reserve Account Failure, the Seller) wishes to suspend performance of its obligations under this Agreement, the non-Defaulting Party or the Seller (as appropriate) may serve a suspension notice on the Defaulting Party (or, in relation to a Reserve Account Failure, the Buyer). 
The suspension notice must specify the type of Event of Default or Reserve Account Failure which has occurred entitling the non-Defaulting Party or the Seller (as appropriate) to suspend performance.
[bookmark: _Ref478549592]Subject to sending the relevant suspension notice in accordance with this Clause 21.3, the non-Defaulting Party or the Seller (as appropriate) shall be entitled to suspend some or all of its obligations under this Agreement immediately on the occurrence of the relevant Event of Default and/or Reserve Account Failure until the relevant Event of Default and/or Reserve Account Failure has been rectified to the non-Defaulting Party's or the Seller's (as appropriate) reasonable satisfaction, notwithstanding the fact that the effective date of the suspension notice as calculated pursuant to Clause 25.6 has not occurred.
[bookmark: _Ref467287840][bookmark: _Toc477780874]Termination
[bookmark: _Ref469928003]Termination on Default
Subject always to Clause 17 (Relief), Clause 22.3 (Obligation to Suspend as an alternative to Termination) and the terms of the Lenders' Direct Agreement, if an Event of Default has occurred and is continuing and the non-Defaulting Party wishes to terminate this Agreement, the non-Defaulting Party may serve a termination notice on the Defaulting Party.
[bookmark: _Ref430868204][bookmark: _Ref430868205]The termination notice must specify the type of Event of Default which has occurred entitling the non-Defaulting Party to terminate.
[bookmark: DocXTextRef727]The Agreement will terminate on the day falling thirty (30) Business Days after the date on which the Defaulting Party receives the termination notice, unless the Defaulting Party rectifies the relevant Event of Default within thirty (30) Business Days of receipt of the termination notice.
Compensation on Termination 
Subject to Clause 19.2 (Termination cap), a Defaulting Party will be liable to compensate the non-Defaulting Party for its Direct Losses where the Event of Default results in the termination of this Agreement.
[bookmark: _Ref469927909]Obligation to Suspend as an alternative to Termination
The Parties agree that their rights to terminate this Agreement pursuant to Clause 22.1 (Termination on Default) are intended to be exercised as a last resort only and should not be exercised where an alternative remedy is available to the non-Defaulting Party under this Agreement.  
Accordingly, the Parties agree that following the occurrence of an Event of Default, where termination of this Agreement pursuant to Clause 22.1 (Termination on Default) can be avoided by the non-Defaulting Party suspending performance of its obligations under this Agreement pursuant to Clause 21 (Suspension of Performance) without prejudicing its ability to recover any Direct Losses which arise as a result of the relevant Event of Default from the Defaulting Party, the non-Defaulting Party shall exercise its rights pursuant to Clause 21 (Suspension of Performance) in preference to and as an alternative to its rights pursuant to Clause 22.1 (Termination on Default).  
Termination of the PPP Contract
[bookmark: _Ref469918319]Where the PPP Contract is terminated for any reason, subject to the terms of the Lenders' Direct Agreement, the Seller shall be entitled to terminate this Agreement with immediate effect by giving written notice to the Buyer.  
If the Agreement is terminated by the Seller pursuant to Clause 22.4(a), neither Party shall have any liability towards the other Party and/or be required to pay the other Party any compensation in respect of such termination but without prejudice to any pre-existing claims.  
[bookmark: _Ref469659457]Termination for Force Majeure
[bookmark: _Ref469918381]If a Force Majeure Event occurs and its effects continue such that the Seller is unable to comply with all or a substantial part of its obligations under this Agreement for a continuous period of more than six (6) months then, subject to the terms of the Lenders' Direct Agreement, the Seller may terminate this Agreement by giving twenty (20) Business Days' written notice to the Buyer.
If the Agreement is terminated by the Seller pursuant to Clause 22.5(a), neither Party shall have any liability towards the other Party and/or be required to pay the other Party any compensation in respect of such termination.  
[bookmark: _Ref430868335][bookmark: _Ref447889183][bookmark: _Ref447890457][bookmark: _Toc465788809][bookmark: _Toc477780875][bookmark: _Ref430868487][bookmark: _Ref430868489]Assignment and Subcontracting
[bookmark: _Ref215482014][bookmark: _Ref430868336]Restrictions on Transfer of this Agreement by the Buyer
[bookmark: _Ref465073355]The rights and obligations of the Buyer under this Agreement shall not without the Seller's prior consent (not to be unreasonably withheld or delayed) be assigned, novated or otherwise transferred (whether by virtue of any Legislation or any scheme pursuant to any Legislation or otherwise) to any person other than to the City or to a public body:
assuming all of the rights and all of the obligations of the Buyer under any of the Related Agreements; 
having the legal capacity, power, authority and financial resources necessary to become a Party to and to perform the obligations of the Buyer under the Related Agreements; 
having a financial credit rating which is as at the date on which the proposed assignment, novation or transfer is proposed to take place (and will be  immediately after the date of such assignment, novation or transfer) at least equivalent to Minimum Credit Rating; and
having substantially the same functions with respect to district heating in the City of Belgrade. 
[bookmark: _Ref465073248]Where the Buyer proposes to assign, novate or transfer all of its rights and obligations under the Related Agreements to another public body (other than the City) pursuant to Clause 23.1(a), it shall give the Seller not less than ten (10) Business Days' advance notice in writing.  The Buyer's notice shall contain full details of the identity and functions of the relevant public body and a written confirmation that all of the conditions referred to in Clause 23.1(a) will be satisfied.
Following a notice issued by the Buyer pursuant to Clause 23.1(b), the Buyer shall provide the Seller with such additional information as it may be reasonably required in order to determine whether or not the conditions referred to in Clause 23.1(a) will be satisfied.  If the Seller (acting reasonably) disagrees that the conditions referred to in Clause 23.1(a) will be satisfied, it shall immediately refer the matter for resolution in accordance with the Dispute Resolution Procedure.
[bookmark: _Ref430868340][bookmark: _Ref216721871][bookmark: _Ref467361186]Restriction on the Seller
Subject to Clause 23.3 (Exception) and subject always to the provisions of the Lenders' Direct Agreement, the Seller shall not transfer, assign, underlet, charge, sell, bargain or otherwise deal in any way with the benefit of this Agreement in whole or in part except with the prior written consent of the Buyer (such consent not to be unreasonably withheld or delayed).
[bookmark: _Ref430868341][bookmark: _Ref216721868]Exception
[bookmark: _Ref430868342]The provisions of Clause 23.2 (Restriction on the Seller) do not apply to the grant of any security for any loan or other financing made available to the Seller under the Senior Financing Agreements or to the exercise of such security by the Senior Lenders.
[bookmark: _Ref430868389][bookmark: _Toc473903947][bookmark: _Toc477780876]Confidentiality
[bookmark: _Ref430868392][bookmark: _Ref215477407]The Parties shall keep confidential all Confidential Information received by one party from the other party relating to the Related Agreements and/or the Project and shall use all reasonable endeavours to prevent their employees, agents and contractors from making any disclosure to any person of any such Confidential Information.
[bookmark: _Ref430868393][bookmark: _Ref216723883]Clause 24.1 shall not apply to:
[bookmark: _Ref430868394]any disclosure of information that is reasonably required by any person engaged in the performance of their obligations under this Agreement for the performance of those obligations;
[bookmark: _Ref430868395][bookmark: _Ref216724222]any matter which a party can demonstrate is already or becomes generally available and in the public domain otherwise than as a result of a breach of this Clause 24 (Confidentiality);
[bookmark: _Ref430868396]any disclosure to enable a determination to be made under the Dispute Resolution Procedure or in connection with a dispute between the Seller and any of its sub-contractors;
[bookmark: _Ref430868397][bookmark: _Ref216724216]any disclosure which is required pursuant to any legal (including any order of a court of competent jurisdiction) obligation placed upon the party making the disclosure or the rules of any stock exchange or governmental or regulatory authority having the force of law or  if not having the force of law, compliance with which is in accordance with the general practice of persons subject to the stock exchange or governmental or regulatory authority concerned;
[bookmark: _Ref430868398][bookmark: _Ref216724263]any disclosure of information which is already lawfully in the possession of the receiving party, prior to its disclosure by the disclosing party;
[bookmark: _Ref430868399]any provision of information to the Parties' own professional advisers or insurance advisers or to the Senior Lenders or the Senior Lenders' professional advisers or insurance advisers or, where it is proposed that a person should or may provide funds (whether directly or indirectly and whether by loan, equity participation or otherwise) to the Seller to enable it to carry out its obligations under the Agreement, or may wish to acquire shares in the Seller and/or HoldCo in accordance with the PPP Contract to that person or their respective professional advisers but only to the extent reasonably necessary to enable a decision to be taken on the proposal;
[bookmark: _Ref430868403]any registration or recording of the Consents and property registration required;
[bookmark: _Ref430868404]any disclosure of information by the Buyer to the City, or any other department, office or agency of the Government or their respective advisers or to any person engaged in providing services to the Buyer for any purpose related to or ancillary to the Agreement, but only to the extent necessary for such persons to provide the relevant services; or
[bookmark: _Ref430868405][bookmark: _Ref216724274]any disclosure for the purpose of:
[bookmark: _Ref430868406]the examination and certification of the Buyer's or the Seller's accounts;
[bookmark: _Ref430868407]any proper examination of the economy, efficiency and effectiveness with which the Buyer has used its resources; or
[bookmark: _Ref430868408]complying with a proper request from either party's insurance adviser, or insurer on placing or renewing any  insurance policies; 
[bookmark: _Ref430868410]where disclosure is permitted under Clause 24.2, other than Clauses 24.2(b), 24.2(d), 24.2(e), 24.2(f) and 24.2(i), the party providing the information shall procure that the recipient of the information shall be subject to the same obligation of confidentiality as that contained in this Agreement.
[bookmark: _Ref430868412][bookmark: _Ref216723890]Audit
For the purposes of:
[bookmark: _Ref430868414]the examination and certification of the Buyer's accounts;
[bookmark: _Ref430868415]an examination of the economy, efficiency and effectiveness with which the Buyer has performed its function,
the Relevant Authorities may examine such documents as he or it may reasonably require which are owned, held or otherwise within the control of the Buyer and/or any sub-contractor and may require the Buyer and/or any sub-contractor to produce such oral or written explanations as he considers necessary.
[bookmark: _Ref430868416]Buyer Consent
The Seller shall not make use of this Agreement or any information issued or provided by, or on behalf of, the Buyer in connection with this Agreement otherwise than for the purpose of this Agreement, except with the written consent of the Buyer.
[bookmark: _Ref430868417]Prior Consent
Where the Seller, in carrying out its obligations under this Agreement, is provided with information relating to a member of the public, the Seller shall not disclose or make use of any such information otherwise than for the purpose for which it was provided, unless the Seller has obtained the prior written consent of such person and the prior written consent of the Buyer.
[bookmark: _Toc477780877]General Provisions
Approvals
Neither the giving of any approval, consent, examination, acknowledgement, knowledge of the terms of any agreement or document nor the review of any document or course of action by or on behalf of either Party, nor the failure of the same shall, unless expressly stated in this Agreement, relieve the other Party of any of its obligations under this Agreement or of any duty which it may have to ensure the correctness, accuracy or suitability of the matter or thing which is the subject of the approval, consent, examination, acknowledgement or knowledge.
Waiver and variation
No term or provision of this Agreement shall be considered as waived by any Party unless a waiver is given in writing by that Party.
Subject to the rights of the Senior Lenders under the Lenders' Direct Agreement, this Agreement shall not be varied except by agreement in writing signed by both Parties.
Further assurance
The Parties shall at their own expense sign, execute and do and use their reasonable endeavours to procure any third party properly executes all documents and does all acts and things as may be reasonably required to give effect to the terms of this Agreement.
Severability
If any term, condition or provision of this Agreement shall be held to be invalid, unlawful or unenforceable to any extent, such term, condition or provision shall not affect the validity, legality and enforceability of the other provisions of or any other documents referred to in this Agreement.
Counterparts
This Agreement may be executed in any number of counterparts, all of which when taken together shall constitute one and the same instrument.
[bookmark: _Ref466644112]Notices
All notices under this Agreement shall be in writing and all certificates, notices or written instructions to be given under the terms of this Agreement shall be served by sending them by post or by hand, or leaving them at:
	Seller
	Buyer

	[Insert Name]
	[Insert Name]

	[Insert Address]
	[Insert Address]


[bookmark: _Ref430868490]
Either Party to this Agreement may change its nominated address by prior notice to the other Party.
[bookmark: DocXTextRef1011][bookmark: _Ref430868494]Notices given by post shall be effective upon the earlier of actual receipt and five (5) Business Days after mailing.  Notices delivered by hand shall be effective upon delivery.
Language
In the event of any conflict between the English language version of this Agreement and the Serbian language version of this Agreement, the English language version shall prevail. All correspondence under this Agreement, including notices, shall be in English and Serbian.
Entire Agreement
Except where expressly provided in this Agreement, this Agreement constitutes the entire agreement between the Parties in connection with its subject matter and supersedes all prior representations, communications, negotiations and understandings concerning the subject matter of this Agreement.
Each of the Parties acknowledges that:
it does not enter into this Agreement on the basis of and does not rely, and has not relied, upon any statement or representation (whether negligent or innocent) or warranty or other provision (in any case whether oral, written, express or implied) made or agreed to by any person (whether a Party to this Agreement or not) except those expressly repeated or referred to in this Agreement and the only remedy or remedies available in respect of any misrepresentation or untrue statement made to it shall be any remedy available under this Agreement; and
this Clause shall not apply to any statement, representation or warranty made fraudulently, or to any provisions of this Agreement which were induced by fraud, for which the remedies available shall be all those available under the law governing this Agreement.
Survival
Notwithstanding termination or expiry of this Agreement, the rights and obligations of the Parties under Clause 1 (Definitions and interpretation), Clause 17 (Relief), Clause 19 (Limitations on liability), Clause 22 (Termination), Clause 25.6 (Notices), Clause 26 (Governing Law and Dispute Resolution) and any other provision of this Agreement which is expressed to survive termination or which is required to give effect to termination of this Agreement shall continue until the expiry of any limitation period applicable under Applicable Law.
[bookmark: _Ref466643966][bookmark: _Toc477780878]Governing Law and Dispute Resolution
Governing Law
The Agreement and any non-contractual obligations arising out of or in connection with it shall be governed by and construed in all respects in accordance with the laws of the Republic of Serbia.  
Disputes
Subject to Applicable Law, any dispute, claim, difference or controversy arising out of, relating to or having any connection with this Agreement, including any dispute as to its existence, validity, interpretation, performance, breach or termination or the consequences of its nullity and any dispute relating to any non-contractual obligations arising out of or in connection with it shall be resolved in accordance with Schedule 6 (Dispute Resolution Procedure).
This Agreement is executed as an agreement and delivered on the date stated at the beginning of this Agreement.

[bookmark: _Toc477780879][bookmark: _Ref478485035][bookmark: _Ref478485118][bookmark: _Ref478485194][bookmark: _Ref478485350]Schedule 1 (Definitions)

	Accuracy Standards
	means the accuracy standards set out in accordance with class 2 of Annex VI (MI-004) of EU directive 2014/32/EU (recast of Directive 2004/22/EC);

	Actual Heat Volume
	means the amount of Heat in MWh actually delivered at the Delivery Point in any given Payment Period 

	Affiliates
	means in relation to any person:
0. any other person directly or indirectly Controlling or Controlled by or under common Control with, such a person, where "Control" means the right to control or cast a majority of the voting rights exercisable at a shareholders meeting (or its equivalent) of the person concerned, or the right to appoint or remove directors having a majority of the voting rights exercisable at meetings of the board of directors and/or any supervisory board of the person concerned (or its equivalent), or the possession directly or indirectly of the ability or power to direct or procure the director of the management and policies of such person, whether through the ownership of shares, by contract or otherwise; and/or
0. any fund or other corporate legal entity which is managed by any such person, 
and the terms "Controlled" and "Controlling" are construed accordingly;

	Agent
	means [insert name] in its capacity as agent for the Senior Lenders under the Senior Financing Agreements;

	Agreement Date
	means the date of this Agreement;

	Agreement Term
	means the period from the Agreement Date until the Expiry Date;

	Applicable Law
	means all laws, decrees, judgments, acts and regulations or any other type of primary or secondary legislation in force in the Republic of Serbia without giving effect to its conflict of laws provisions, including for the avoidance of doubt all Legislation;

	Appropriate Accounting Standards
	means accounting standards which meet the requirements of all Applicable Law and the requirements and practices of the International Financial Reporting Standard published by the International Accounting Standards Board as the same may be amended, supplemented or replaced from time to time; 

	Base Case
	means the Financial Model prepared by the Seller pursuant to the PPP Contract in connection with the PPP Project.

	Base Case Electricity Monthly Volume
	means the Base Case amount of electricity estimated to be generated in a specific calendar month, and corresponding to Base Case Heat Monthly Volumes, as per part C of Schedule 5 (Payment Mechanism);

	Base Case Heat Monthly Volume
	means the Base Case amount of heat estimated to be generated in a specific calendar month, corresponding to Base Case Heat Electricity Volumes, and calculated as per part C of Schedule 5 (Payment Mechanism);

	Base Case Heat Load Curve
	means the Base Case Heat Load Curve as defined in Part B of Schedule 5 (Payment Mechanism); 

	Base Case Heat Volume
	means the Annual Heat volume corresponding to the Base Case Heat Load Curve;

	Business Day
	means a day (other than a Saturday or Sunday) on which banks are open for domestic business in the City of Belgrade;

	Buyer Consents
	means all permissions, consents, approvals, certificates, permits, licenses and authorisations required for the performance of any of the Buyer's obligations under this Agreement;

	Buyer Default
	means each of the events described in Clause 20.2 (Buyer Default) and any other event or circumstance described as such in this Agreement;

	Buyer Related Party
	means any of the following:
0. the City;
an officer, servant, employee or agent of the Buyer or the City acting in that capacity;
any contractor or sub-contractor of the Buyer or the City of any tier and their directors, officers, servants, employees or agents acting in that capacity,
but excluding in any case the Seller and any Seller Related Parties;

	Buyer Relief Event
	means a Force Majeure Event;

	Buyer's Facility
	means the Buyer's heat generation facilities at Konjarnik;

	Capital Expenditure
	means any expenditure which falls to be treated as capital expenditure in accordance with Appropriate Accounting Standards;

	Change in Law
	means the coming into effect after the Final Bid Date of:

	
	(a) 	Legislation, other than any Legislation which on the Final Bid Date has been published on the website of the National Assembly of the Republic of Serbia as a draft in the same or substantially the same form in which it is enacted; and/or

	
	(b)	any applicable judgment of a relevant court of law which has the force of law or the compliance with which is in accordance with general practice in the Republic of Serbia; 

	Change in Costs
	means in respect of any Qualifying Change in Law, the effect of that Qualifying Change in Law (whether of a one-off or recurring nature, and whether positive or negative) upon the actual or anticipated costs, losses or liabilities of the Seller and/or any Sub-Contractors (without double counting), but only to the extent that such effect arises in connection with the generation of Heat at the Heat-Producing PPP Facility and/or the supply and/or delivery of such Heat by the Seller to the Buyer under this Agreement;

	Change in Revenues
	means in respect of any Qualifying Change in Law, the effect of that Qualifying Change in Law (whether of a one-off or recurring nature, and whether positive or negative) upon the actual or anticipated income of the Seller, but only to the extent that such effect arises in connection with the generation of Heat at the Heat-Producing PPP Facility and/or the supply and/or delivery of such Heat by the Seller to the Buyer under this Agreement;

	Check Meter
	means the check meter installed pursuant to Clause 9.1, as specified in Schedule 2 (Technical Specification); 

	City
	means the City of Belgrade – City Administration – Secretariat for Environmental Protection, whose address is [address]; 

	Commissioning Period
	means the period prior to the Supply Period  Commencement Date during which the Buyer and the Seller are commissioning and testing any of the Metering Equipment, the Heat Exchanger and/or the Heat Transmission Infrastructure pursuant to Clauses 13.1 (Commissioning and Test) and 9.3 (Calibration, Inspection and Testing of Metering Equipment);

	Commissioning Period Commencement Date
	means the date on which the Seller begins to commission and/or test any of the Metering Equipment and/or the Heat Exchanger;

	Connection Date
	means the date on which the Heat Exchanger is connected to the Heat Transmission Infrastructure and all commissioning and testing of the Heat Exchanger and the Heat Transmission Infrastructure required in accordance with this Agreement together with any independent certification in relation to the Heat Exchanger required pursuant to the PPP Contract has been successfully completed; 

	Consents
	means the Buyer Consents and the Seller Consents, and "Consent" shall be construed accordingly; 

	Day
	means a period of 24 hours beginning at 00.00 hours on any day and ending at 00.00 hours on the next day, and "Daily" shall be construed accordingly;

	Delivery Point
	means the connection point between the Heat-Producing PPP Facility and the Heat Transmission Infrastructure, on the district heating outlet side of the Heat Exchanger;

	Direct Losses
	means all damage, losses, liabilities, claims, actions, costs, expenses (including the cost of legal or professional services, legal costs), proceedings, demands and charges whether arising under statute, contract or at law but, to avoid doubt, excluding Indirect Losses;

	Dispute
	means any dispute or disagreement arising between the Parties in connection with this Agreement; 

	Disputed Amount
	has the meaning given in Clause 14.6 (Disputed amounts); 

	Electricity Load Level
	means electricity load expressed in MW; 

	Estimated Change in Costs
	means in respect of any Qualifying Change in Law, the aggregate of any estimated Change in Costs and/or (without double counting) Change in Revenue (as relevant);

	Event of Default 
	means either a Buyer Default and/or a Seller Default; 

	Exchange Rate
	means the mean exchange rate from Euro to Serbian Dinar of the National Bank of Serbia effective on the date of the payment; 

	Expiry Date
	means the 25th anniversary of the Supply Period Commencement Date;

	Final Bid Date
	means [date of final bids to be inserted];

	Final Invoice Date
	has the meaning given in Clause 14.2 (Report and Invoicing); 

	Firm Nomination
	has the meaning given in Clause 12.5 (Nominations during the Supply Period);

	First Metering Equipment Testing Date
	means the first date on which the Metering Equipment is capable of being tested, which shall be no later than [date to be agreed];

	Force Majeure Event
	means the occurrence after the Agreement Date of:
0. war (whether declared or not), civil war, armed conflict or terrorism;
nuclear, chemical or biological contamination unless the source or cause of the contamination is the result of any actions or breach of the Seller or its sub-contractors of any tier except where such actions or breach of the Seller constitute solely the receipt or treatment by the Seller or a Sub-Contractor of waste (containing nuclear, chemical or biological contamination) in accordance with the PPP Contract;
pressure waves caused by devices travelling at supersonic speeds; 
the discovery of fossils, archaeology, tangible forms of cultural heritage and/or human remains on the Site; 
the Republic of Serbia being listed on any financial sanctions list promulgated by the UN Security Council or its committees pursuant to any resolution under Chapter VII of the Charter of the United Nations,
which directly causes either Party to be unable to comply with all or a material part of its obligations under this Agreement;

	Forecasting Discrepancy
	means the difference (in absolute terms) between the quantity of Heat stated by the Seller:
0. in a Firm Nomination; and
0. in the Indicative Forecast provided to the Buyer the previous Day pursuant to Clause 12.1 (Indicative Forecasts) for the same Nomination Period as the relevant Firm Nomination;

	Full Eurozone Inflation Factor
	means Eurozone inflation index as published by Eurostat on a monthly basis in the Harmonized Index of Consumer Prices table named “HICP (2015 = 100) – monthly data (index) (prc_hicp_midx)” available at http://ec.europa.eu/eurostat/web/hicp/data/database with geographical code EA (Euro Area) selected;

	Full Serbian Inflation Factor
	means “Consumer price index by COICOP”, category “Total”, as published by Statistical Office of the Republic of Serbia;

	Good Industry Practice
	means that degree of skill, care, prudence and foresight and operating practice which would reasonably and ordinarily be expected from time to time of a skilled and experienced operator (engaged in the same type of undertaking as that of the Seller or the Buyer (as applicable)) under the same or similar circumstances;

	Guaranteed Load Curve
	has the meaning given in Part D of Schedule 5 (Payment Mechanism)

	Heat
	means heat which is generated by or at the Heat-Producing PPP Facility and is supplied (or is intended to be supplied) by the Seller to the Buyer pursuant to this Agreement. 

	Heat Exchanger
	means the heat exchanger (heating condenser) at the Heat-Producing PPP Facility and all associated plant, equipment and infrastructure, as further specified in Schedule 2 (Technical Specification);

	Heat Load Level
	means heat load expressed in MW; 

	Heat-Producing PPP Facility
	means the thermal heat producing facility (including the Heat Exchanger and Metering Equipment) which has been (or which is to be) designed, built, operated and maintained by the Seller pursuant to the terms of the PPP Contract; 

	Heat Transmission Infrastructure
	means the district heat transmission pipe system from and to Konjarnik heating station, connecting to the Heat Exchanger at the Heat-Producing PPP Facility. The infrastructure will have the capacity to transport a heat load of up to [to be filled in on the basis of the winning bidder’s proposal] at a maximum temperature of 102°C from the Site to Konjarnik heating station;

	Heating Season
	means the period between 15 October and 15 May in any Heating Year, provided that:
0. the first Heating Season shall commence on the later of (i) the Supply Period Commencement Date, and (ii) 15 October in the first Heating Year; and
0. the final Heating Season shall end on the earlier of (i) the date on which the Agreement expires or is terminated, and (ii) 15 May in the final Heating Year;

	Heating Year
	means the period of 12 Months that commences on 1 June of each calendar year and ends on the next ensuing 31 May, provided that:
0. the first Heating Year shall commence on the Supply Period Commencement Date and ends on the next ensuing 31 May; and
0. the final Heating Year shall be such period that commences on the 1 June that precedes the date on which the Agreement expires or is terminated and ends on the expiry or termination of the Agreement;

	HoldCo
	means [insert details of the Seller’s 100% holding company, if any];

	Indicative Forecast
	means a non-binding forecast of the expected heat demand of the Buyer and of the expected heat supply capability of the Seller, both given to the best of the relevant Party's knowledge for the purpose of allowing the other Party to adjust its operation schedule to this constraint;

	Indirect Losses
	means loss of profits, loss of use, loss of production, loss of business, loss of business opportunity, or any claim for indirect loss of any nature; 

	Initial Power Purchase Agreement
	means the initial power purchase agreement entered into or to be entered into by the Seller pursuant to the Energy Law and relevant bylaws, in the form prescribed by the Decree on Power Purchase Agreement (“Official Gazette of the Republic of Serbia” no. 56/2016);

	Initial Reserve Account Minimum Balance
	means an amount equal to RSD [*][footnoteRef:4]; [4:  	Value to be inserted prior to signing based on historic data and the assumed heat output of the Heat-Producing PPP Facility, to match the average (over the last 3 heating seasons) value (based on the Price indexed, using the forecasted Full Eurozone Inflation Factor) of the amount of energy which would have been delivered by the Seller in the two peak Months had this Agreement been effective.] 


	Insolvency Event
	means any corporate action, legal proceedings or other procedure or step is taken that, where applicable, is not discharged, stayed or dismissed within ten (10) Business Days of commencement, in relation to:
(a)	the suspension of payments, a moratorium of any indebtedness, winding-up, dissolution, administration or reorganisation (by way of voluntary arrangement, scheme of arrangement or otherwise) of the Seller;
(b)	a composition, compromise, assignment or arrangement with any creditor of the Seller;
(c)	the appointment of a liquidator, receiver, administrative receiver, administrator, compulsory manager or other similar officer in respect of the Seller or any of its assets;
(d)	enforcement of any security interest over any assets of the Seller, to the extent that such enforcement has a material effect on the Seller's ability to perform its obligations under this Agreement; and/or
(e)	any analogous procedure or step is taken in any 	jurisdiction;

	Konjarnik District Heating Area
	means the district heating zone in the City of Belgrade which is supplied by Heat from the Buyer’s Facility; 

	Legislation
	means any law and any treaty, constitution, statute, legislation, binding guidance, decree, normative act, rule, regulation, enforceable judgment, order, writ, injunction, determination, award or other legislative or administrative measure or enforceable judicial or arbitral decision in the Republic of Serbia which has the force of law or the compliance with which is in accordance with general practice in the Republic of Serbia;

	Lenders' Direct Agreement
	means the lenders' direct agreement between the Buyer, the Seller and the Agent substantially in the form as attached at Schedule 4 (Form of Lenders' Direct Agreement); 

	Load Duration
	means the number of hours (including decimal values) during which the Heat-Producing PPP Facility operated on a specific Load Level I during the relevant period;

	Maximum Hourly Quantity
	means [***to be filled in on the basis of the winning bidder’s proposal to correspond to the maximum possible Heat Load Level as per Appendix 4 of the Schedule 4 of the PPP Contract***] MWh;

	Maximum Required Amount
	means the maximum amount of Heat which is required by the Buyer to meet the demand of district heating end users within the Konjarnik District Heating Area and which the Buyer is capable of dispatching into the district heating network considering the weather and other conditions; 

	Metering Equipment
	means the Primary Meter and the Check Meter; 

	Minimum Credit Rating
	means a minimum rating for long-term debt of "Ba3" by Moody's Investors Service (or its successors) or " BB" by Standard & Poor's Financial Services LLC (or its successors) with no qualifier (whether outlook, credit watch or that such rating is under review) other than that the rating is positive or stable";

	Month
	means a period beginning at 00:01 hours on the first Day of any calendar month and ending at 00:00 hours on the first Day of the next calendar month;

	Nomination Period
	means each two hour interval within period starting at 00.01 hours on any day and ending at 00.00 hours on the next day;

	Not Taken Guaranteed Heat
	has the meaning given in Clause 14.1(b); 

	Operating Procedures
	means the operating procedures prepared by the Parties pursuant to Clause 13.2 (Operating Procedures) as may be amended from time to time in accordance with Clause 13.3 (Amendments to the Operating Procedures);

	Payable Amount
	has the meaning given in Schedule 5 (Payment Mechanism);

	Payment Period
	means one (1) Month;

	Planned Heat Transmission Infrastructure Date
	means [date from the PPP Contract to be inserted];

	Planned Outage Notification
	has the meaning given in Clause 12.3 (Planned Outages); 

	Power Purchase Agreements
	means:
(a)	the initial power purchase agreement entered into or to be entered into by the Seller pursuant to the Energy Law and relevant bylaws, in the form prescribed by the Decree on Power Purchase Agreement (“Official Gazette of the Republic of Serbia” no. 56/2016); and
(b)	any other power purchase agreement entered into 	by the Seller; 

	PPP Contract
	means the PPP contract entered into between the Seller and the City of Belgrade on or about [insert date][footnoteRef:5] under which the Seller agrees to undertake a project for the design, construction, operation and maintenance of waste certain treatment facilities and the provision of other related services (including the acceptance, handling, management, processing, treatment and disposal of waste) in the City of Belgrade;  [5:  	This date will be inserted at the Agreement Date.] 


	Prescribed Rate
	means three percent (3%) above the six (6) month euro London Interbank Offered Rate (LIBOR) as administered by ICE Benchmark Administration[footnoteRef:6] (or its successor) on the relevant day; [6:  	https://www.theice.com/index ] 


	Price
	means €30 per 	MWh as at the Final Bid Date and indexed thereafter in line with Schedule 5 (Payment Mechanism); 

	Primary Meter
	means the primary meter installed pursuant to Clause 9.1, as specified in Schedule 2 (Technical Specification); 

	Project
	means the construction of the Facilities and provision of waste management services to the City by the Seller as contemplated by the PPP Contract;

	Qualifying Change in Law
	means a Change in Law which involves Capital Expenditure of more than EUR 20,000, the details of which, in each case, had not been published on the website of the National Assembly of the Republic of Serbia prior to the Final Bid Date;

	Related Agreements
	means:
0. this Agreement; and 
the Lenders' Direct Agreement; 

	Relevant Authority
	means any court with the relevant jurisdiction and any local, national or supra-national agency, authority (including the City acting in a capacity other than as a counterparty to this Agreement), inspectorate, minister, ministry, official or public or statutory person of the government of the Republic of Serbia or of the European Union;

	Relief Event
	means (as applicable):
0. a Buyer Relief Event; or
0. a Seller Relief Event;  

	Reserve Account
	means the bank account to be opened in the name of the Buyer at [insert identify of bank][footnoteRef:7] and to be maintained by the Buyer throughout the Supply Period pursuant to the terms of this Agreement;  [7:  to be inserted on Agreement Date] 


	Reserve Account Minimum Balance
	means an amount (in RSD) equal to B in the below calculation:
(An-3 + An-2 + An-1) / 3 = B
where:
0. An = the aggregate amount (in RSD) that would have been payable by the Buyer under this Agreement for Heat (whether or not the Buyer purchased and/or the Seller supplied such Heat but otherwise assuming that both Parties complied with the terms of this Agreement) during the two (2) Months with peak demand during Heating Year n; and
0. n = the Heating Year for which the calculation is being made;
except that An – [X] shall equal the Initial Reserve Account Minimum Balance where the commencement date of the relevant Heating Yearn – [X] occurs prior to the Supply Period Commencement Date;

	RSD or Serbian Dinar
	means the lawful currency of the Republic of Serbia as at the Agreement Date;

	Seller Consents
	means all permissions, consents, approvals, certificates, permits, licenses and authorisations required for the performance of any of the Seller's obligations under this Agreement;

	Seller Default
	means each of the events described in Clause 20.1 (Seller Default) and any other event or circumstance described as such in this Agreement;

	Seller Nomination
	has the meaning given in Clause 12.4 (Nominations during the Commissioning Period);  

	Seller Related Party
	means any Sub-Contractor, the Seller's agents and sub-contractors of any tier and its or their directors, officers, employees and workmen in relation to the Project and any person on or at the Site at the express or implied invitation of the Seller (other than the Buyer or any Buyer Related Party);

	Seller Relief Event
	means any event which is treated as:
0. a Force Majeure Event;
0. a Relief Event; 
0. a Compensation Event; or
0. a City Default,
each under the terms of the PPP Contract as of the Agreement Date, if and to the extent that such event has an adverse impact on the performance of a Party's obligations under this Agreement;[footnoteRef:8]  [8:  	If required the definitions of events under the PPP Contract referred to in this Agreement will be copied to this Agreement before the Agreement Date.] 


	Senior Financing Agreements
	means [insert details of senior financing agreements for the Project] as may be amended and/or varied from time to time;

	Senior Lenders
	means a person providing finance to the Seller under the Senior Financing Agreements;

	Site
	means the principal location at which the Seller intends to construct the Heat-Producing PPP Facility;

	Sub-Contractor
	means [insert names of Construction Sub-Contractor and Operating Sub-Contractor] or such other replacement sub-contractor as may be appointed to by the Seller from time to time;

	Sub-Contracts
	means the contracts entered into between the Seller and the Sub-Contractors;

	Supply Period
	means the period beginning on the Supply Period  Commencement Date and ending on the Expiry Date;

	Supply Period  Commencement Date
	means the later of:
0. the date on which the "Service Commencement Date" (as such term is defined in the PPP Contract) occurs under the PPP Contract, provided that the occurrence of such date shall be notified to the Buyer by the Seller on the same or next Business Day; and
0. the Connection Date.

	Termination Date
	means any date of any early termination of this Agreement; and

	Tests
	has the meaning given to it in Schedule 2 (Technical Specification).





[bookmark: _Toc477780880][bookmark: _Ref478485265][bookmark: _Ref478485293][bookmark: _Ref478485320][bookmark: _Ref478485356][bookmark: _Ref478485684][bookmark: _Ref478487048][bookmark: _Ref478487325][bookmark: _Ref478487511][bookmark: _Ref478487559][bookmark: _Ref478487591]Schedule 2 (Technical Specification)
The Heat Exchanger including the Metering Equipment is part of the Main Facility under the PPP Contract. These are specified in Schedule 2 (Output Specification) and Works Delivery Plan WDP 2.1.2 (Main Facility) of the PPP Contract. Testing of the Heat Exchanger and Metering Equipment is specified in Schedule 12 (Tests) of the PPP Contract and the Commissioning Plan prepared for commissioning the Main Facility as well as the specific joint Commissioning Plan for commissioning and testing of the Heat Exchanger and the Heat Transmission Infrastructure (as defined in the PPP Contract).


[bookmark: _Toc477780881][bookmark: _Ref478485413]Schedule 3 (Heat Specification)
When the Facility is in operation, the Seller will provide energy in sufficient quantity and quality to reach an outlet temperature of 102°C at the district heating outlet of the Heat Exchanger.


[bookmark: _Toc477780882][bookmark: _Ref478487369]Schedule 4 (Form of Lenders' Direct Agreement)
[To be in a similar form to the PPP Contract Lenders' Direct Agreement.]



[bookmark: _Toc477780883][bookmark: _Ref478485469][bookmark: _Ref478485749][bookmark: _Ref478485776][bookmark: _Ref478486937][bookmark: _Ref478486955][bookmark: _Ref478487002][bookmark: _Ref478487297][bookmark: _Ref478487470][bookmark: _Ref478490034]Schedule 5 (Payment Mechanism)
Part A: PAYMENT FORMULA
PAYABLE AMOUNT
Payable Amount represents the amount which shall be invoiced by the Seller to the Buyer for each Payment Period in line with Clause 14 (Payment and Invoicing).

Where:
 Payable Amount for the Payment Period m denominated in EUR; 
 Heat Payable Amount for the Payment Period m denominated in EUR as calculated in Section 2 below;
 Electricity Adjustment for the Payment Period m denominated in EUR as calculated in Section 3 below;
 Payment Error for the Payment Period m, accounting for any errors in the preceding Payment Period, calculated in accordance with Clause 9.5 (Payment Error).
HEAT PAYABLE AMOUNT
Heat Payable Amount represents an amount payable by the Buyer to the Seller before any adjustments are made for electricity revenues

Where:
Aggregate Actual Heat Volume; equals the sum of Actual Heat Volumes for all Payment Periods since the beginning of the Heating Year, including the Payment Period for which the Payable Amount is being calculated. 
 Aggregate Base Case Heat Volume; equals the sum of Base Case Heat Monthly Volumes (as defined in Part C below) for all Payments Periods since the beginning of the Heating Year, including the Payment Period for which the Payable Amount is being calculated where for avoidance of a doubt amounts should not be accounted for in case the Seller was not able to deliver the Heat. 
 Aggregate Paid for Volume; equals the sum of Heat Payable Amounts for all previous Payments Periods since the beginning of the Heating Year
 Price
 is the Full Eurozone Inflation Factor  
ELECTRICITY ADJUSTMENT
Electricity Adjustment represents a deduction made in order to account for any excess electricity revenues earned (or that should have been earned) in the event when Aggregate Actual Heat Volume is less than Aggregate Base Case Heat Volume. 


Where:

 Aggregate Theoretical Electricity Revenue for Payment Period m for the sum of Theoretical Electricity Revenues ( for all Payments Periods since the beginning of the Heating Year, including the Payment Period for which the Payable Amount is being calculated. 

Aggregate Base Case Electricity Revenue for Payment Period m for the sum of Base Case Electricity Revenues ( for all Payments Periods since the beginning of the Heating Year, including the Payment Period for which the Payable Amount is being calculated.

Theoretical Electricity Revenue for any Payment Period m is calculated per the following formula.


Base Case Electricity Revenue for any Payment Period m is calculated per the following formula.


Where: 

Base Case Electricity Monthly Volume for the Payment Period m, 

 Theoretical Electricity Volume of net electricity expected to be generated in the Payment Period m given the actual Heat generation, determined on the basis of (i) actual Heat Load Levels, (ii) corresponding quoted Electricity Load Levels (as per Part E of this Schedule 5), and (iii) actual number of hours of operation on each Heat Load Level. 

Where:
 is Load Duration for every Load Level i 

 is Electricity Load Level for every Heat Load Level as per Part E of this Schedule 5

n is the number of distinct Heat Load Levels as per Part E of this Schedule 5

and where in case an actual Heat Load Level is a decimal value which is not specified in as per Part E of this Schedule 5 the corresponding Electricity Load Level shall be calculated through linear interpolation from the two surrounding integer values of Electricity Load Level.

 During the term of the Initial Power Purchase Agreement, the prevailing electricity price[footnoteRef:9] under that agreement, and, after the term of the Initial Power Purchase Agreement electricity unit price assumed by the Seller in the Base Case for the relevant Reconciliation Period expressed in nominal terms in EUR per MWh [9:  	Where the electricity price under the Power Purchase Agreement changes during the Payment Period, weighted average of the two prices will be used, with weights proportionate to the expected amount of electricity generation before and after the change in price as per the Base Case. ] 


 During the term of the Power Purchase Agreement or any subsequent power purchase agreement, the prevailing electricity price[footnoteRef:10] under that agreement, and, after the term of the Power Purchase Agreement or any subsequent power purchase agreement, the weighted average (by unit sold) of the actual electricity market price received by the Seller, for the relevant Reconciliation Period, expressed in EUR per MWh [10:  	Where the electricity price under the Power Purchase Agreement changes during the Payment Period, weighted average of the two prices will be used, with weights proportionate to the expected amount of electricity generation before and after the change in price as per the Base Case. ] 


Part B: BASE CASE HEAT LOAD CURVE 
[Content to reflect the Form submitted by the successful Bidder]
[For the purpose of preparation of their Base Case, the Bidders will be required to submit a Base Case Heat Load Curve which shall be copied to this Appendix. The Base Case Heat Load Curve shall be a function of the Guaranteed Load Curve (provided in Part D below) and the technical characteristics of the Bidders’ proposed EfW Facility (i.e. heat installed capacity), and shall define the expected Heat Load Levels and corresponding Heat Load Durations of the EfW Facility as per the Base Case.]
Part C: BASE CASE HEAT AND ELECTRICITY AMOUNTS
Base Case Heat Monthly Volumes for each Payment Period within a Heating Year will be equal to a product of (i) the Base Case Heat Volume and (ii) the corresponding coefficient in the table below. Base Case Electricity Monthly Volumes will be filled in on the basis of the winning bidder’s proposal. 
	Months
	Coefficients for calculation of Base Case Heat Monthly Volumes
	Base Case Heat Monthly Volumes[footnoteRef:11] [11:  to be filled in on the basis of the winning bidders proposal] 

	Base Case Electricity Monthly Volumes[footnoteRef:12] [12:  to be filled in on the basis of the winning bidders proposal] 


	July
	0%
	
	

	August
	0%
	
	

	September
	0%
	
	

	October
	7%
	
	

	November
	13%
	
	

	December
	20%
	
	

	January
	20%
	
	

	February
	17%
	
	

	March
	16%
	
	

	April
	7%
	
	

	May
	0%
	
	

	June
	0%
	
	



Part D: GUARANTEED LOAD CURVE
Guaranteed Load Curve is presented here in chart and table format. It represent 75% of the annual average load curves of DHC Beogradske Elektrane for the past 2 heating seasons 2014/2015 and 2015/2016), where by 75% it is meant that each load level represented in MW is reduced by 25%, while the load duration represented as number of hours during the Heating Season during which the load level is equal to or bigger than the corresponding value in the table/chart. Guaranteed Load Curve contains “data points” for each load level multiple of 0.75 MW. In case the Seller, based on its Technical Solution, needs a load level not specified in the table (e.g. 50.34 MW), the corresponding load duration shall be extrapolated by the Bidder assuming linear correlation between the two immediate surrounding integer load values (e.g. 50 MW and 51 MW).

	Load level
	Hours

	0.75
	3,631

	1.50
	3,610

	2.25
	3,587

	3.00
	3,576

	3.75
	3,563

	4.50
	3,555

	5.25
	3,549

	6.00
	3,543

	6.75
	3,536

	7.50
	3,529

	8.25
	3,525

	9.00
	3,522

	9.75
	3,519

	10.50
	3,518

	11.25
	3,511

	12.00
	3,509

	12.75
	3,508

	13.50
	3,505

	14.25
	3,503

	15.00
	3,501

	15.75
	3,498

	16.50
	3,496

	17.25
	3,493

	18.00
	3,490

	18.75
	3,488

	19.50
	3,485

	20.25
	3,483

	21.00
	3,480

	21.75
	3,476

	22.50
	3,472

	23.25
	3,468

	24.00
	3,463

	24.75
	3,457

	25.50
	3,451

	26.25
	3,443

	27.00
	3,437

	27.75
	3,429

	28.50
	3,427

	29.25
	3,422

	30.00
	3,415

	30.75
	3,409

	31.50
	3,404

	32.25
	3,400

	33.00
	3,394

	33.75
	3,388

	34.50
	3,383

	35.25
	3,376

	36.00
	3,370

	36.75
	3,364

	37.50
	3,358

	38.25
	3,353

	39.00
	3,346

	39.75
	3,336

	40.50
	3,324

	41.25
	3,315

	42.00
	3,302

	42.75
	3,294

	43.50
	3,283

	44.25
	3,269

	45.00
	3,256

	45.75
	3,235

	46.50
	3,224

	47.25
	3,208

	48.00
	3,187

	48.75
	3,166

	49.50
	3,142

	50.25
	3,116

	51.00
	3,092

	51.75
	3,056

	52.50
	3,013

	53.25
	2,983

	54.00
	2,948

	54.75
	2,917

	55.50
	2,878

	56.25
	2,843

	57.00
	2,799

	57.75
	2,760

	58.50
	2,709

	59.25
	2,664

	60.00
	2,619

	60.75
	2,566

	61.50
	2,530

	62.25
	2,478

	63.00
	2,432

	63.75
	2,377

	64.50
	2,338

	65.25
	2,290

	66.00
	2,251

	66.75
	2,214

	67.50
	2,179

	68.25
	2,131

	69.00
	2,083

	69.75
	2,041

	70.50
	1,998

	71.25
	1,959

	72.00
	1,927

	72.75
	1,886

	73.50
	1,844

	74.25
	1,807

	75.00
	1,771

	75.75
	1,743

	76.50
	1,704

	77.25
	1,661

	78.00
	1,624

	78.75
	1,593

	79.50
	1,550

	80.25
	1,517

	81.00
	1,486

	81.75
	1,456

	82.50
	1,424

	83.25
	1,398

	84.00
	1,369

	84.75
	1,347

	85.50
	1,317

	86.25
	1,292

	87.00
	1,268

	87.75
	1,240

	88.50
	1,218

	89.25
	1,190

	90.00
	1,158

	90.75
	1,135

	91.50
	1,108

	92.25
	1,082

	93.00
	1,052

	93.75
	1,024

	94.50
	1,003

	95.25
	980

	96.00
	956

	96.75
	928

	97.50
	898

	98.25
	876

	99.00
	851

	99.75
	826

	100.50
	803

	101.25
	774

	102.00
	754

	102.75
	729

	103.50
	713

	104.25
	691

	105.00
	665

	105.75
	646

	106.50
	624

	107.25
	602

	108.00
	580

	108.75
	556

	109.50
	541

	110.25
	524

	111.00
	509

	111.75
	493

	112.50
	474

	113.25
	456

	114.00
	439

	114.75
	421

	115.50
	405

	116.25
	388

	117.00
	372

	117.75
	357

	118.50
	337

	119.25
	321

	120.00
	307




PART E: HEAT LOAD LEVELS AND ELECTRICITY LOAD LEVELS  
[Content to reflect the Form submitted by the successful Bidder]

	Heat Load Level
	Corresponding Electricity Load Level 

	
	

	
	

	
	

	
	




[bookmark: _Toc477780884][bookmark: _Ref478485390][bookmark: _Ref478485922][bookmark: _Ref478486908][bookmark: _Ref478487841][bookmark: _Ref478489764][bookmark: _Ref478489792][bookmark: _Ref478489836][bookmark: _Ref478489869]Schedule 6 (Dispute Resolution Procedure)
1. Disputes
Any dispute, claim, disagreements, difference or controversy arising out of, relating to or having any connection with this Agreement, including any dispute as to its existence, validity, interpretation, performance, breach or termination or the consequences of its nullity and any dispute relating to any non-contractual obligations arising out of or in connection with it ("Dispute") shall be resolved in accordance with this Schedule 6 (Dispute Resolution Procedure).
2. [bookmark: _Ref478545881]Consultation and Mediation
(a) Where a Dispute arises, the Seller and the Buyer shall consult in good faith in an attempt to come to an agreement in relation to such Dispute. Either Party may commence the consultation process by giving the other Party written notice of a Dispute and senior representatives of each Party shall within a period of ten (10) Business Days meet after service of such notice to attempt to resolve the Dispute. Either Party may commence the negotiation by giving the other Party written notice of a Dispute that has not been resolved in the normal course of business and senior representatives of each Party shall promptly meet to attempt to resolve the Dispute by negotiation.  
(b) If the Dispute has not been resolved by negotiation within thirty (30) days from the commencement of the consultation process the Parties shall be entitled to seek to resolve the Dispute through mediation. If the Dispute has not been settled pursuant to a mediation process within a reasonable period of time following the referral to mediation such Dispute shall thereafter be finally settled under paragraph 3 (Arbitration).  The Parties shall participate in good faith in all negotiations and mediations.
(c) Nothing in this paragraph 2 (Consultation and Mediation) shall prevent either Party from having recourse to a court of competent jurisdiction for the sole purpose of seeking a preliminary injunction or such other provisional judicial relief as it considers necessary to avoid irreparable damage.
3. Arbitration
3.1 Reference to Arbitration
Without prejudice to paragraph 2 (Consultation and Mediation), either party may give the other Party written notice of its intention to refer a Dispute to arbitration pursuant to this paragraph 3 (Arbitration). Where such a notice is given the Dispute shall be referred to and finally resolved by arbitration in accordance with this paragraph 3 (Arbitration).
3.2 Appointment and Rules
(a) Three arbitrators (the "Arbitrators") shall be appointed in accordance with the Rules of Arbitration of the International Chamber of Commerce ("ICC Rules") except that the third Arbitrator (who shall serve as chairman) shall be nominated by the other two (2) Arbitrators, provided that if those two (2) Arbitrators cannot agree the identity of the third Arbitrator within twenty (20) Business Days, the third Arbitrator shall be appointed by the International Court of Arbitration of the International Chamber of Commerce. 
(b) Arbitration shall be conducted in accordance with the ICC Rules.  
3.3 Arbitrator’s Powers
(a) The Arbitrators shall have the power to open up, review and revise any opinion, certificate, instruction, determination or decision of whatever nature given or made under this Agreement and, where appropriate, to order financial compensation to be paid by one Party to the other.
(b) The Arbitrators shall in their absolute discretion, make such procedural directions as they consider necessary such as ordering the Parties to provide written submissions within such time period as they consider appropriate and/or to attend such hearings as they deem necessary.
3.4 Seat and Language
(a) The seat of the arbitration shall be London.
(b) The language to be used in the arbitration shall be English.
3.5 Arbitrator’s Decision
(a) The Arbitrators shall deliver their decision on any matter referred to them within twenty (20) Business Days of concluding any hearings which may have been held in connection with the matter and in any event within three (3) Months (or such other period as the Parties may agree) of their appointment. The decision of the Arbitrators shall be final and binding on both Parties.
(b) The Arbitrators' decision shall be in writing. The Arbitrators shall also provide written reasons for their decision at the time of delivering their decision, or such further time as may be reasonable in the circumstances.  
(c) The costs of arbitration will be in the discretion of the Arbitrators.
4. Parties’ Obligations
The Parties shall continue to comply with, observe and perform all their obligations under this Agreement regardless of the nature of the Dispute and notwithstanding the referral of the Dispute for resolution under this Schedule 6 (Dispute Resolution Procedure) and shall give effect forthwith to every decision of the Arbitrators delivered under this Schedule 6 (Dispute Resolution Procedure).
5. Similar Disputes
5.1 [bookmark: _Ref478545961]If any Dispute arising under this Agreement raises issues which relate to any dispute between the Seller and any Sub-Contractor under any Sub-Contract or otherwise affects the relationship or rights, obligations or liabilities of the Seller and/or a Sub-Contractor (the "Sub-Contract Dispute") the Seller may include as part of its submissions made to the Arbitrators, submissions made by the affected Sub-Contractor as appropriate.
5.2 [bookmark: _Ref478545938]Sub-Contractors’ Submissions
Any submissions made by a Sub-Contractor permitted under paragraph 5.1, shall:
(a) be made within the time limits applicable to the delivery of submissions by the Seller; and
(b) concern only those matters which relate to the Sub-Contract Dispute as the case may be.
5.3 Joinder of Disputes
If a Sub-Contract Dispute (hereinafter referred to as a "Related Dispute") raises issues which are substantially the same as or connected with issues raised in a Dispute or gives rise to a Dispute under this Agreement, the Arbitrators appointed or to be appointed in respect of any such Dispute may, upon request by the Seller, be appointed as the tribunal in respect of any such Related Dispute(s). Where, pursuant to the foregoing, the Arbitrators (as the case may be) have been appointed in relation to the Dispute and one or more Related Dispute, the Arbitrators (as the case may be) may order that the whole or part of the matters at issue shall be heard together upon such terms or conditions as the Arbitrators think fit. The Arbitrators shall have power to make such directions and any interim or partial award as it considers just and desirable.
5.4 Costs
Where a Sub-Contractor makes submissions in any reference before the Arbitrator, the costs of the arbitration shall be in the discretion of the Arbitrator.
5.5 Buyer’s Liability
The Buyer shall have no liability to any Sub-Contractor arising out of or in connection with any decision of the Arbitrators or in respect of the costs of a Sub-Contractor in participating in the resolution of any dispute under this Agreement.
5.6 Access To Documents
Without limiting paragraph 5.2 (Sub-Contractors’ Submissions), the Seller shall not allow the Sub-Contractors access to any document relevant to issues in dispute between the Buyer and the Seller, save where:
(a) the document is relevant also to the issues relating to the Sub-Contract Dispute as the case may be; and
(b) the Seller has first delivered to the Buyer a written undertaking from the relevant Sub-Contractor (as appropriate) addressed to the Buyer that they shall not use any such document otherwise than for the purpose of the dispute resolution proceedings under this Agreement and that they shall not disclose such documents or any information contained therein to any third party other than the Arbitrators or proposed witness giving evidence or any professional adviser engaged by the relevant Sub-Contractor (as appropriate) to advise in connection with the dispute.


[bookmark: _Toc477780885][bookmark: _Ref478486024]Schedule 7 (Insurance)
The Seller shall maintain property damage insurance, third party liability insurance and any other insurances required by law in Serbia from reputable insurers of good standing in respect of the relevant risk in relation to the Heat-Producing PPP Facility. The obligations of the Seller in relation to insurance pursuant to this Schedule 7 shall not be greater than those contained in the PPP Contract and, to avoid doubt, shall not require the Seller to take out duplicate insurances.
The Seller shall provide the Buyer with such evidence of any such insurances as the Buyer may reasonably request.
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