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Commercial discussion
    The following commercial issues were discussed: 
	No
	Ref / Doc
	Issue
	Action
	Role

	1
	Schedule 19
	Revision of the base case - Funding terms change, Minimum terms from the lenders
	City will not agree on the position
	n/a

	2
	 
	Not being liable for any Breakage cost in case of Material adverse change (inability to obtain financing from IFIs)
	City to come back to Suez on this
	City

	3
	Payment mechanism
	Energy income adjustment - Heat demand 
	To be reflected in the document
	City

	4
	Payment mechanism
	Energy income adjustment - Performance
	Suez to come back on this
	Suez

	5
	Payment mechanism
	Energy income adjustment - Electricity prices
	Actual prices to be used, to be incorporated in the document
	City

	6
	Payment mechanism
	Energy income adjustment - Landfill gas to be included in the Base case
	City agrees
	n/a

	7
	Payment mechanism
	Section 7, commissioning adjustment, to include the tonnage - change the definitions
	 
	 

	8
	Payment mechanism
	CDW unprocessed to be unchargable (the not landfilled one, that is to be recovered)
	Definitions to be polished to include it
	City

	9
	Payment mechanism
	Percentages
	Suez to propose the percentages for inflation, base service fee, proportion and inflation indexes (one or a basket)
	Suez

	10
	Payment mechanism
	Deductions - EUR / RSD nominated
	 
	 

	11
	Payment mechanism
	Auxiliary fuel adjustment - proposed higher protection
	Agreed to stay the same
	n/a

	12
	PPP Contract
	Change of waste practices / removal of surplus waste from contract waste issue… protection under the change mechanism
	City agrees with the proposed markup
	City

	13
	Payment mechanism
	Third party waste income, to be contemplated in the contract. Suez would prefer no Third party waste.
	Agreed to keep it "just in case".
	n/a

	14
	Payment mechanism
	Change "service payment date" to "Invoice date"
	IFC agrees
	IFC

	15
	Payment mechanism
	Heat load curve. Suez proposes a number of hours with max capacity. Bid back, at 1MW
	IFC agreed?
	IFC

	16
	Refinancing schedule (Schedule 7)
	Threshold / Base case equity IRR
	Suez to come back on this
	Suez

	17
	Service payment note
	Direct contract with large businesses, introduction of new fee, transfer of the money back to the City (legal issue)…
	Local legal discussions to be held
	City/ Suez

	18
	Schedule 19
	Revision of the base case - Third party income derived from the sale of power under off-take…(PFI approach), other PPAs
	In principle agreement, City to come back. Base case to be covered
	City

	19
	Schedule 19 (4. 11 & 4.13)
	Marked-up in the document
	City to review and come back to Suez on this
	City

	20
	Schedule 19 (Section 6)
	Concept D, adjustment for the effective cost, change of the alignment of the poles
	 
	 

	21
	Schedule 19
	Hedge costs revision
	 
	 

	22
	Schedule 19 6.4
	Recheck the references (provisions of 3.3 b to apply)
Compensation of the incurred costs, remove the 10%
	To be revised
	City





Legal discussion
    The following legal issues were discussed:
	No.
	Ref / Doc
	Issue
	Action
	Role

	1
	PPP Contract Clause 3.3
	Shared risk consents, consequences of not achieving them, included them in the markup 
Shared risk consents (EIA approval, PPPP, and construction permit) to be Contractor CP to Effective date
Shared risk consents required after effective date ( Building use permit, Integrated permit, EMS connection, PPPP)
will not take the risk of archeological finds
	inconclusive
	n/a

	2
	PPP Contract Clause 3.7
	Project development fee to be paid at a later date
	inconclusive
	n/a

	3
	PPP Contract Clause 4.1 (g)
	 
	City to check
	City

	4
	PPP Contract Clause 4.4
	Reciprocal warranties from the City
	Suez couldn't provide an example, not accepted (g)
(h) is ok, won't be included
(i) CP, not a warranty
	City

	5
	PPP Contract Clause 8.3-8.4
	Term of lease and possession of the lease land
	"As of contract service date" - to be revised 
	City

	6
	PPP Contract Clause 8.6
	Access to existing landfill within the Site
	Accepted by the City
	City

	7
	PPP Contract Clause 8.7
	No obligation until interim services commencement date
	Accepted by the City
	City

	8
	PPP Contract Clause 8.8
	Mark up
	Accepted by the City
	City

	9
	PPP Contract Clause 9.3 and Definition of "Contractor contamination"
	Right to be reimbursed unless it was failure to comply, main issue to "prefund" the cleanup rather than the obligation. Other concern is that it applies to areas outside of the Site as well…..
	Check with the City
	City

	10
	PPP Contract Clause 10.1. (a)
	Electricity transmission infrastructure - Suez's obligation to construction, completion …, subject to 13.1?
City to have the land rights for the line prior to the effective date (captured by City's Consents)
	 Suez to go back to lenders on the issue
	City / Suez

	11
	PPP Contract Clause 10.3. (b)
	Reintroduced the leg
	City to consider
	City

	12
	PPP Contract Clause 12.4.
	City to maintain the water supply 
	City to consider
	City

	13
	PPP Contract Clause 12.5.
	Deductions applied for the works
	To be checked by the City
	City

	14
	PPP Contract Clause 12.5. (iii)
	City should not be entitled to terminate the Contract for failure obtain the Landfill Remediation Works Completion Certificate by the corresponding longstop date
	To be fixed with different longstop date
	City

	15
	PPP Contract Clause 13.2.
	Heat transmission infrastructure - risk of failure to construct the pipe
	City to clarify the position on the Heat infrastructure, Suez is ok with the approach
	City

	16
	PPP Contract Clause 16.7.
	 
	Check with the City / Fichtner
	City

	17
	PPP Contract Clause 20.4.
	Arbitration to apply / Subject to DRP
	Accepted by Suez 
	City

	18
	PPP Contract Clause 20.4. (c )
	To accept the deletion of the sentence
	Accepted by Suez / Not agreed ?
	City

	19
	PPP Contract Clause 20.4. (c ) (i)
	Deductions shall only be capable of being applied in relation to the delivery of Services.
	To be checked by the City
	City

	20
	PPP Contract Clause 21.4. (c ) 
	Deductions shall only be capable of being applied in relation to the delivery of Services.
	To be checked by the City
	City

	21
	PPP Contract Clause 22.1.
	Subcontractors to be bound by Schedule 26
	City to consider
	City

	22
	PPP Contract Clause 23.1.
	 
	Accepted by the City
	City

	23
	PPP Contract Clause 25.3.
	 
	Accepted by Suez / Not agreed
	n/a

	24
	PPP Contract Clause 25.4 (e )
	Surplus waste
	Accepted by the City
	City

	25
	PPP Contract Clause 35
	Protestor action - obligation to start on interim services commencement date / reasonable endeavors
	inconclusive
	City

	26
	PPP Contract Clause 35
	Identify the relevant authorities
	
	City

	27
	PPP Contract Clause 35
	Updated definition
	To be checked by the City
	City

	28
	PPP Contract Clause 35.4
	Compensation re Protestor action (if Suez misses the PPPP status)
	City to consider
	City

	29
	PPP Contract Clause 37.2
	Foreseeable Change in Law provision to be deleted
	Accepted by Suez / Not agreed
	n/a

	30
	Definitions - Change in Law
	 
	Accepted by Suez / Not agreed
	n/a

	31
	Definitions - Change in Law
	Qualifying change in Law (c )
	To be checked with the Lenders
	City

	32
	Definitions - Specific Change in Law
	Specific change in law - heat is not covered (c )
	To be checked by the City
	City

	33
	Definitions - Specific Change in Law
	Specific change in law - broadened the definition (d )
	
	City

	34
	Definitions - Specific Change in Law
	Specific change in law - Property tax liability (e)
	To be checked by the City
	City

	35
	Definition of Subcontractor
	Capital S vs lower case S
	Accepted by Suez / Not agreed
	City

	36
	PPP Contract Clause 45.2
	Not to indemnify the City if the City is covered through the PM
	To be checked by the City 
	City

	37
	PPP Contract Clause 45.2
	Cap on liabilities
	To be checked by the City  / Not agreed
	City

	38
	PPP Contract Clause 47.2
	Open ended right to claim
	City to consider
	City

	39
	PPP Contract Clause 51.11
	Agree with concept, not sure it is properly drafted and applicable
	To be checked by the City
	City

	40
	Definitions - Adjoining property
	limit "neighborhood"
	"100m perimeter" to be included instead
	City

	41
	Definitions - City Default
	Shorten the time periods for capital contribution
	City to consider
	City

	42
	Definitions - Contamination
	 
	Relief 
	City

	43
	Definitions - Contractor default
	Quantities of waste high ( Suez afraid of strike of its employees and strike is not a relief)
	Law on Strikes to be checked. Check City's view on this (in case strike is relief and Deductions are introduced) - Suez proposed 20k t
	Suez / City

	44
	Definitions - Contractor default
	Remove the performance failure
	To be discussed (Suez to give a proposal)
	Suez / City

	45
	Definitions - PPA
	Subsequent PPAs to be included
	City to consider
	City

	46
	Definitions - Distribution
	Definition unclear
	 
	 

	47
	Schedule 14 - Review procedure
	 
	Suez to reconsider / in principle ok with the original proposal
	Suez

	48
	 
	Refinancing - tender to take time, increase the DSRA to 12 months
	City to consider
	City

	49
	Schedule 20 
	Payment in installments not acceptable
	Suez to come back 
	Suez

	50
	Schedule 21
	Suez proposed alternative drafting 
	City to consider
	City
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