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[bookmark: SCH5PA][bookmark: _Toc478008050]Part A
[bookmark: _Toc478008051]Ancillary Documents and other agreements
1. Ancillary Documents
The following documents shall be treated as Ancillary Documents for the purposes of this Contract:
(a) [the Construction Sub-Contract;
(b) the Operating Sub-Contract;
(c) the Heat Off-Take Agreement;
(d) the Power Purchase Agreements; and
(e) [other material Sub-Contracts and Off-Take Agreements to be listed]]
2. Other agreements
The Parties acknowledge that the following agreements will be entered into by one or both of them pursuant to this Contract:
(a) the Lenders' Direct Agreement;
(b) the Collateral Warranties; and
(c) the Independent Certifier's Appointment. 


[bookmark: SCH5PB][bookmark: _Toc478008052]Part B
[bookmark: _Toc478008053]Financing Agreements
[Details to be inserted to reflect the final financing structure and documentation proposed]


[bookmark: _Ref457509911][bookmark: SCH6][bookmark: _Toc478008054]Schedule 6
[bookmark: _Ref457509891][bookmark: _Toc478008055]Contractor Warranted Data[footnoteRef:2] [2:  	Details to be confirmed by the successful bidder prior to the Contract Date.] 

This Schedule 6 (Contractor Warranted Data) sets out the Contractor Warranted Data, which is true and accurate in all material respects as at the Contract Date:
1. Contractor information
1.1 Registered Name of Contractor
[Bidder to confirm details]
Legal Form of the Contractor
[Bidder to confirm details] 
1.2 Registered Seat / Office of Contractor[footnoteRef:3] [3:  	Limited liability company or joint stock company.] 

[Bidder to confirm details]
1.3 Corporate Identification Number of Contractor
[Bidder to confirm details]
1.4 Directors of Contractor
[Bidder to confirm details]
1.5 Shareholders of Contractor (with respective shareholdings)
[Bidder to confirm details]
1.6 Registered Name of Contractor’s Holding Company
[Bidder to confirm details]
1.7 Registered Seat / Office of Contractor’s Holding Company
[Bidder to confirm details]
1.8 Corporate Identification Number of Contractor’s Holding Company
[Bidder to confirm details]
1.9 Directors of Contractor’s Holding Company
[Bidder to confirm details]
1.10 Shareholders of Contractor’s Holding Company (with respective shareholdings)
[Bidder to confirm details]
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[bookmark: SCH7P1][bookmark: _Toc478008058]Part 1 
[bookmark: _Toc478008059]Title information
1. The Cadastral Lots are as set out in Part 2 (Cadastral Lots) of this Schedule 7 (Site and Property Matters).
2. The City warrants that:
as at the Contract Date:
it is the sole legal, beneficial and unencumbered owner of the Group 1 Cadastral Lots; and 
the Group 1 Cadastral Lots are free from any restrictions, third party rights and encumbrances that may materially and/or adversely affect the Contractor’s right of Lease, and
as at the Group 2 Cadastral Lots Effective Date:
it will be the sole legal, beneficial and unencumbered owner of the Group 2 Cadastral Lots; and 
the Group 2 Cadastral Lots will be free from any restrictions, third party rights and encumbrances that may materially and/or adversely affect the Contractor’s right of Lease.


[bookmark: SCH7P2][bookmark: _Toc478008060]Part 2
[bookmark: _Toc478008061]Cadastral Lots[footnoteRef:4] [4:  	The table will be completed prior to the Contract Date, but may be amended on the basis of the winning Bidder's proposal, including as necessary to accommodate City and Heat Off-Taker construction obligations around the winning technical solution.] 

	Cadastral municipality
	Group 1
Number of cadastral lots 
	Group 2
Number of cadastral lots 

	Vinča

	[bookmark: OLE_LINK1]690/3, 688/5, 688/38, 688/39, 2668/1, 2668/9, 691/1, 689/5, 1047, 689/1, 689/6, 1038/2, 1038/4, 690/2, 1046, 1045/2, 690/4, 689/2, 1005/1, 1013/1, 992/1, 992/2, 967/2, 966/1, 2693/1, 989/1, 991/6, 968/1, 990/1, 988, 967/1, 990/3, 969/3, 969/4, 1013/2, 495/3, 495/4, 1012, 1048, 687/1, 1023/1, 1023/2, 1023/3,   1021/1, 1021/2, 1021/3, 1022/1, 1022/2, 1022/3, 1039/3, 1039/4, 1038/3, 1038/5, 1038/6, 1038/1, 1038/7, 1038/8, 900/74, 900/76, 900/77, 941, 945/2, 944, 1013/5, 1013/7, 1040/1, 1040/3, 1040/4, 496/2, 1041/1, 1041/3, 1041/4, 1042/2, 1045/1, 1045/3, 1045/4, 997/1, 997/5, 997/3, 1033/1, 1033/2, 997/8, 1039/2, 1040/2, 1026, 1029, 1028, 1037/2, 1037/3, 1037/4, 997/4, 996/2, 922, 923/1, 1000/1, 1027/1, 1027/2, 1035/1, 1035/2, 1035/3, 1032/1, 1032/2, 1031/1, 1030, 956/2, 957/2, 943/1, 936/2, 7/2, 7/3, 915/2, 914/2, 1002/2, 1041/2, 1031/2, 955/2, 961/2, 1034/2, 957/1, 687/2, 943/2, 948/4, 919/2, 942, 2678/2, 680/4, 680/5, 680/13, 657/4, 683/1, 683/2, 682, 688/17, 680/14, 657/1, 657/2, 657/3, 684, 680/6, 688/6, 681, 11/2, 1043/1, 1043/2, 1037/1, 1037/5, 1037,6, 688/9, 688/48, 688/49, 2680/1, 2680/2, 688/7, 688/42, 688/43, 688/8, 688/46, 688/47, 688/12, 688/40, 688/41, 689/3, 688/26, 688/44, 688/45, 2693/2, 2693/5, 2693/6, 2693/7, 996/1, 996/9, 996/10, 995/1, 995/2, 995/3, 966/2, 1008/2, 1008/3, 1008/7, 989/2, 989/3, 979/1, 1013/3, 991/1, 991/9, 991/2, 991/8, 991/3, 991/7, 993, 2693/4, 990/2, 990/5, 990/4, 990/6, 987/2, 1013/6, 1005/2, 1005/3, 1013/4, 1015/3, 1015/9, 1014/3, 1014/8, 1014/9, 2666/5, 2666/6, 2666/7, 2668/5, 2668/6, 2668/7, 2668/8, 655/4, 654/1, 654/8, 654/3, 654/4, 654/5, 654/6, 2676/4, 2676/5, 2676/6, 424/1, 497/1, 498/1, 498/2, 498/3, 499/1, 499/2, 499/3, 499/4, 654/2, 654/7, 423/1, 400/1, 400/2, 400/3, 424/2, 420/1, 420/6, 420/2, 420/4, 420/5, 2679/2, 2679/12, 940/1, 940/2, 996/6, 996/7, 996/3, 996/8, 1025/1, 1025/2, 1024/1, 1024/2, 962/1, 962/2, 962/3, 917/1, 917/2, 917/3, 921/1, 921/3, 919/1, 919/3, 918/1, 918/3, 918/4, 2692/1, 2692/4, 2692/5, 1042/1, 1042/5, 1034/1, 1034/3, 1036/1, 1036/4, 961/1, 6/1, 6/2, 6/3, 1015/2, 1015/7, 1015/8, 1036/2, 1036/3, 658/1, 658/2, 658/3, 688/2, 688/27, 688/4, 688/36, 688/18, 688/31, 688/19, 688/32, 656/1, 656/2, 14/2, 14/3, 461/1, 461/3, 461/4, 466/3, 466/12, 466/13, 10/1, 10/3, 10/4, 8/1, 8/2, 8/3,15/3, 381/15.
	688/3, 1007/1, 688/22, 1017, 1011, 691/2, 1006/1, 1010, 1049, 1016, 1015/1, 1014/1, 1020, 1009/1, 900/12, 1019, 998/1, 996/5, 1003/1, 1004, 920/2, 1039/1, 997/2, 998/2, 497/2, 474/2, 483, 472, 1051/3, 1051/2, 473, 2668/2, 929, 930, 935/2, 933, 934, 948/3,1051/4, 686, 947, 946, 945/1, 1051/1, 931, 2692/2, 957/3, 956/1, 955/1, 954, 953, 957/4, 997/6, 1033/3, 999/1, 999/2, 998/3, 932, 1001, 1002/1, 913, 912, 911, 925, 935/1, 923/2, 924/1, 918/2, 914/1, 1003/2, 2678/1, 949, 997 950, 951, 910, 909, 927, 926, 928, 936/1, 10/2, 11/1, 12/1, 12/2, 1000/2, 952, 948/1, 997/7, 948/2, 921/2, 924/2, 915/1, 474/1, 468/1, 468/2, 484, 680/1, 2676/1, 685/1, 680/2, 680/11, 680/7, 680/12, 680/10, 479, 480, 490, 475, 476, 477, 478/1, 478/2, 489, 491/1, 491/2, 492, 655/2, 2665, 680/8, 680/9, 493, 481, 485/1, 485/2, 486,425/2, 425/3, 425/4, 468/3, 469, 470, 471/1, 471/2, 471/3, 685/2, 655/3, 487, 488, 482/1, 14/1, 447, 448, 449, 453, 467/1, 452/1, 452/2, 467/2, 450, 482/2, 451, 454, 420/3, 463/1, 463/2, 15/2, 13, 900/73, 1050/2, 494/2, 494/3, 423/2, 495/1, 420/3 495/2, 655/1, 496/1, 494/1, 425/1, 425/5 2679/3, 2679/10, 2679/11, 455/1, 455/2, 455/3, 444/1, 444/2, 444/3, 466/2, 466/15, 427/1, 427/3, 427/4, 427/2, 427/5, 427/6 428/1, 428/3, 428/4, 428/5, 466/1, 466/14, 438/2, 438/5, 438/8, 45/1, 445/2, 445/3, 457/1, 457/2, 457/3, 446/1, 446/2, 438/1, 438/10, 438/11,   462/1, 462/3, 462/4, 464/1, 464/4, 465/2, 465/6, 438/3, 438/14, 439/1, 439/4, 440/1, 443/1, 443/2, 463/3, 456, 466/6, 1007/3, 431/2, 431/6, 438/4, 438/7, 438/6, 438/9, 441/1, 441/6, 441/2, 441/8, 442/1, 442/3 1044, 991/4, 991/10, 1050/1, 690/1, 693, 689/4, 994, 655/4, 401, 422/1, 422/2, 422/3, 422/4, 939/1, 939/2, 958, 959, 916/1, 916/2 916/3, 937/1, 937/4, 937/5, 920/1, 920/3, 960/1, 960/2, 960/3, 937/2, 937/8, 937/9, 1018/1, 1018/2, 678/167, 678/168, 428/2, 428/7, 428/8, 428/9 466/5, 466/10, 466/11, 16/1,16/2, 16/5, 7/1,7/4, 7/5, 7/6, 5/1, 5/3, 5/4, 9/1, 9/2, 9/3, 381/14.

	
	[***]
	[***]
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This lease agreement (the “Lease Agreement”) is entered into on 
Between:
[bookmark: _Ref430867387]The City of Belgrade – City Administration – Secretariat for Environmental Protection, hereby represented by the Mayor of the City of Belgrade, whose address is [address] (the "City" or the "Lessor"); and
[bookmark: _Ref430867388][Contractor name], a company organized and existing under the laws of the Republic of Serbia, registered with the Serbian Business Registers Agency under the corporate identification number [company number], with the registered seat at [address] (the "Contractor" or the "Lessee")
(the Lessor and the Lessee jointly referred to as the “Parties” and individually as a “Party”).
Whereas:
Taking into account that:
(A)	On [insert date] the Parties executed a Public-Private Partnership Contract (the “PPP Contract”) in accordance with the Law on Public-Private Partnerships and Concessions (“Official Gazette of the Republic of Serbia”, nos. 88/2011, 15/2016 and 104/2016 – the “PPP Law”);
(B)	Under the PPP Contract, the City is obliged to grant the lease of land to the Contractor for the purpose of implementation of the Public-Private Partnership project foreseen by the PPP Contract;
(C)	Pursuant to Article 86 paragraph 1 in connection with Article 100 paragraph 3 of the Law on Planning and Construction (“Official Gazette of the Republic of Serbia”, nos. 72/2009, 81/2009, 64/2010, 24/2011, 121/2012, 42/2013, 50/2013, 98/2013, 132/2014 and 145/2014) the City as the owner of construction land in public ownership may, for the purpose of implementation of a public-private partnership, grant lease for undeveloped construction land without compensation for a duration of the term of the public-private partnership contract;
(D)	Pursuant to Article 22 of the Decree on the Conditions, Manner and Procedure Under Which Construction Land in Public Ownership May Be Disposed of or Leased at a Price Lower Than the Market Price, or as the Case May Be, the Market Lease Fee, or Disposed of or Leased Without a Fee, and on the Conditions, Manner and Procedure of Exchange of Real Estate (“Official Gazette of the Republic of Serbia”, nos. 61/2015 and 88/2015), the procedure of grant of lease of undeveloped construction land for the purpose of implementation of a private-public partnership is  conducted in accordance with the PPP Law, 
this Lease Agreement stipulates as follows:
3. Subject-Matter of the Lease
The subject matter of this Lease Agreement (the “Lease”) is the lease of construction land consisting of the following cadastral lots:
[insert the list of cadastral parcels that are subject to the Lease][footnoteRef:5] [5:  	Cadastral lots which will be leased will need to be listed both in Schedule 7 and in this Lease Agreement.] 

the listed parcels are jointly referred to as  the “Lease Land”.
4. Lease Compensation
This Lease Agreement is entered into without compensation for the Lease, in accordance with the relevant legislation and the PPP Contract.
5. Lease Term
The term of the Lease shall commence on [insert date] and shall expire on the Expiry Date unless terminated earlier in accordance with the PPP Contract.[footnoteRef:6] [6:  	For the purpose of registration of the Lease, as well as getting the construction permit, it will be necessary to have a specific time period indicating the exact term of the lease.  This will most probably need to be revised in the context of revisions that will need to be made to the definition of the Expiry Date in Schedule 1.] 

6. Miscellaneous
For all other issues not regulated under this Lease Agreement, the PPP Contract shall apply.
7. Relationship between the PPP Contract and the Lease Agreement
This Lease Agreement under PPP Contract for the sole purpose of performing registration activities required under Serbian law, including but not limited to the registration of the Lease in the Real Estate Cadastre of the Republic of Serbia and obtaining the construction permit in the procedure before the relevant authority.
In the case of conflict between the PPP Contract and the Lease Agreement, the Contract shall prevail. In the case of any discrepancy between this Contract and the Lease Agreement, this Contract shall apply.
The Lease Agreement shall automatically terminate at the moment of termination of the PPP Contract.
8. Clausula Intabulandi
The Lessor grants the right to the Lessee to inscribe the Lease in the Real Estate Cadastre without special consent of the Lessor (clausula intabulandi).
9. Counterparts
This Lease Agreement is executed in ten (10) counterparts, five (5) for each Party.


In Belgrade, on this [insert date]:
For the City:								For the Contractor:

______________________						______________________
Name: 	[insert]								Name: 	[insert]
Title: 	[insert]								Title: 	[insert]
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1. Key Dates
	Milestone
	Date

	Effective Date Longstop Date
	means 31 December 2018 

	Shared Risk Consents Longstop Dates
	means:
in relation to the Use Permit, the date falling [***BID BACK***] days after the Effective Date; 
in relation to the Integrated Permit, the date falling [***BID BACK***] days after the Effective Date]; and
in relation to the EMS Connection, the date falling [***BID BACK***] days after the Effective Date];
in relation to the ruling of the relevant Ministry confirming fitness of the Contractor to provide communal services pursuant to the Law on Communal Services, the date falling [***BID BACK***] days after the Effective Date;
in relation to the electricity (generation) licence required under the Energy Law for the production of electrical power at the Facilities, the date falling [***BID BACK***] days after the Effective Date; and
in relation to the licence required under Applicable Law for the production of heat power at the Main Facility, the date falling [***BID BACK***] days after the Effective Date;

	Planned Works Commencement Date
	means the date falling [***BID BACK***] days after the Effective Date;

	Works Commencement Longstop Date
	means the date falling twelve (12) months after the Effective Date; 

	Planned Interim Services Commencement Date
	means the date falling [***BID BACK***] days after the Effective Date;

	Planned Readiness Date
	means the date falling [***BID BACK***] days after the Effective Date;

	Readiness Longstop Date
	means the date falling eighteen (18) months after the Planned Readiness Date;

	Planned Acceptance Date
	means the date falling [***BID BACK***] days after the Effective Date;

	Planned Services Commencement Date
	means the date falling [***BID BACK***] days after the Effective Date;

	Acceptance Longstop Date
	means the date falling eighteen (18) months after the Planned Acceptance Date;

	Planned Existing Landfill Remediation Works Completion Date
	means the date falling [***BID BACK***] days after the Effective Date;

	Existing Landfill Remediation Works Completion Longstop Date
	means the date falling forty eight (48) months after the Planned Existing Landfill Remediation Works Completion Date; and

	Expiry Date
	means the twenty fifth (25th) anniversary of the Planned Services Commencement Date.





2. HEAT TRANSMISSION INFRASTRUCTURE DATES
	Milestone
	Date

	Planned Heat Transmission Infrastructure Works Commencement Date
	means the date falling [*] days after the Effective Date;

	Planned Heat Transmission Infrastructure Readiness Date
	means the date falling [*] days before the Planned Readiness Date; and

	Planned Heat Transmission Infrastructure Acceptance Date
	means the date falling [*] days before the Planned Acceptance Date.



3. OTHER DATES
	Milestone
	Date

	Planned Dam Completion Date
	means the date falling twelve (12) months after the Effective Date.
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1. Liaison Committee
1.1 The City and the Contractor shall establish and maintain throughout the Contract Period a joint liaison committee (the "Liaison Committee"), which shall have the functions described below.  The Liaison Committee shall comprise three (3) representatives from the City, three (3) representatives from the Contractor, a chairman appointed in accordance with paragraph 8 (the "Chairman"), and, where the City and the Contractor so determine, additional representatives being properly qualified to participate in discussions relating to any particular matter, these members having no voting rights.
1.2 The Contractor and the City agree that for the duration of the Works the Contractor shall procure the attendance of the Construction Sub-Contractor during such parts of meetings of the Liaison Committee as the Parties shall agree.  The Contractor and the City agree that during the Services Period the Contractor shall procure the attendance of the Operating Sub-Contractor during such parts of meetings of the Liaison Committee as the Parties shall agree.
1.3 Should the City and the Contractor agree (acting reasonably) that the best interests of the Project would be served by the removal of one or more members of the Liaison Committee, they may so direct in writing and the City or the Contractor, as the case may be, will put forward to the City and Contractor the name of a substitute member of the Liaison Committee.
1.4 The relevant person shall with the consent of the other Party, such consent not to be unreasonably withheld or delayed, become a member of the Liaison Committee as from the date of its next meeting.
2. Functions
2.1 The functions of the Liaison Committee shall be:
(a) to provide a means for the joint review of all aspects of the performance of this Contract;
(b) to provide a forum for joint strategic discussion and consideration of all aspects with regard to this Contract; and
(c) consideration of issues relating to:
(i) the Consents, including the City Consents, the Critical Consents and the Shared Risk Consents;
(ii) the Electricity Transmission Infrastructure and the Heat Transmission Infrastructure;
(iii) the Construction Programme;
(iv) the provision of the Services, including transition between the phases; and
(v) City Changes.
3. Role
The role of the Liaison Committee is to make recommendations to the City and to the Contractor, which the City and the Contractor may accept or reject at their complete discretion.  Neither the Liaison Committee itself, nor its members acting in that capacity, shall have any authority to vary any of the provisions of this Contract or to make any decision binding on the Parties.  The City and the Contractor shall not rely on any act or omission of the Liaison Committee, or any members of the Liaison Committee acting in that capacity, so as to give rise to any waiver or personal bar in respect of any right, benefit or obligation of the City or of the Contractor under this Contract.  No discussion, review or recommendation by the Liaison Committee shall relieve the City or the Contractor of any liability or vary any such liability or any right or benefit.
4. Representatives
The City and the Contractor may appoint their representatives on the Liaison Committee and remove those representatives and appoint replacements, by written notice delivered to the other at any time.  A representative on the Liaison Committee may appoint and remove an alternate (who may be another representative of that party) in the same manner.  If a representative is unavailable (and the other Parties’ representative may rely on the alternate’s statement that the representative is unavailable) his alternate shall have the same rights and powers as the representative.
5. Practices And Procedures
Subject to the provisions of this Schedule, the members of the Liaison Committee may adopt such procedures and practices for the conduct of the activities of the Liaison Committee as they consider appropriate, from time to time, provided that the quorum for a meeting of the Liaison Committee shall be four (4) (with at least two (2) members of the City and two (2) members of the Contractor present).
6. Recommendations
Recommendations of the Liaison Committee must have the affirmative vote of all those voting on the matter, which must include not less than one (1) representative of the City and not less than one (1) representative of the Contractor.
7. Voting
Each member of the Liaison Committee (including the Chairman) shall have one (1) vote.
8. Chairman
The Chairman of the Liaison Committee shall be nominated by the City and by the Contractor alternately every six (6) Months from the Contract Date (commencing with the City).  The Chairman shall be one of the party’s representatives on the Liaison Committee.
9. Frequency Of Meetings
The Liaison Committee shall meet at least once every Month during the Works Period and thereafter at least once every quarter.
10. Convening Of Meetings
Any member of the Liaison Committee may convene a meeting of the Liaison Committee at any time.
11. Notices Of Meetings
Not less than ten (10) Business Days’ notice (identifying the agenda items to be discussed at the meeting) shall be given to convene a meeting of the Liaison Committee, except that in emergencies, a meeting may be called at any time on such notice as may be reasonable in the circumstances.
12. Attendance At Meetings
Meetings of the Liaison Committee should normally involve the attendance (in person or by alternative) of representatives at the meeting.  Where the representatives of the Liaison Committee consider it appropriate (by affirmative vote of all those voting on the matter which must include not less than two (2) representatives of the City and two (2) representatives of the Contractor) meetings may also be held by telephone or another form of telecommunication by which each participant can hear and speak to all other participants at the same time.
13. Minutes
Minutes of all decisions (including those made by telephone or other telecommunication form) and meetings of the Liaison Committee shall be kept by the Contractor and copies circulated promptly to the City and the Contractor, normally within ten (10) Business Days of the making of the decision or the holding of the meeting.  A full set of minutes shall be kept by the Contractor and shall be open to inspection by the City and the Contractor at any time, upon request.


[bookmark: _Ref457510044][bookmark: SCH14][bookmark: _Toc478008076]Schedule 14
[bookmark: _Toc478008077]Review Procedure
1. Submitted Items
1.1 The provisions of this Schedule shall apply whenever any item, document or course of action is required to be reviewed, approved or otherwise processed in accordance with Schedule 14 (Review Procedure).
1.2 Subject to any express provision of this Contract, the manner, form and timing of any submission to be made by the Contractor to the City for review under the Review Procedure shall be a matter for the Contractor to determine.
1.3 Each submission under the Review Procedure shall be accompanied by a copy of the proposed document or course of action to be reviewed (including, where applicable, any Reviewable Design Data) or a statement of the proposed course of action (the entire contents of a submission being referred to in the Schedule as a "Submitted Item").
1.4 In relation to each Submitted Item, the following procedure shall apply:
(a) as soon as reasonably practicable and, if the Submitted Item comprises an item of Reviewable Design Data within [five (5)] Business Days of the date of receipt of a submission (or re-submission, as the case may be) of the Submitted Item to the City’s Representative (or such other period as the Parties may agree), the City’s Representative shall return one copy of the relevant Submitted Item to the Contractor endorsed "no comment" or (subject to and in accordance with paragraph 3) (Grounds of Objection) "comments" as appropriate; and
(b) subject to paragraph 1.5 below, if the City’s Representative fails to return a copy of any Submitted Item (including any re-submitted Submitted Item) duly endorsed in accordance with paragraph 1.5(a), within [five (5)] Business Days (or within such other period as the Parties may agree in writing) of the date of its submission to the City’s Representative, then the City’s Representative shall be deemed to have returned the Submitted Item to the Contractor endorsed "no comment" (and, in the case of Reviewable Design Data, endorsed "Level A - no comment"); and
1.5 If the City’s Representative raises comments on any Submitted Item in accordance with paragraph 3 (Grounds of Objection) he shall state the ground upon which such comments are based and the evidence or other information necessary to substantiate that ground.  To the extent that the City’s Representative comments on a Submitted Item other than on the basis set out in this Schedule, or fails to comply with this paragraph, the Contractor may, in its discretion, either:
(a) request written clarification of the basis for such comments and, if clarification is not received within [five (5)] Business Days of such request by the Contractor, refer the matter for determination in accordance with Schedule 21 (Dispute Resolution Procedure); or
(b) at its own cost and risk, and without prejudice to Clause 16 (Design Development), proceed with further design or construction disregarding such comments.
2. Further Information
2.1 The Contractor shall submit any further or other information, data and documents that the City’s Representative reasonably requires in order to determine whether he has a basis for raising comments or making objections to any Submitted Item in accordance with this Schedule.
2.2 If the Contractor does not submit any such information, data and documents, the City’s Representative shall be entitled to:
(a) comment on the Submitted Item on the basis of the information, data and documents which have been provided; or
(b) acting reasonably, object to the Submitted Item on the grounds that insufficient information, data and documents have been provided to enable the City’s Representative to determine whether he has a legitimate basis for commenting or objecting in accordance with this Schedule 14 (Review Procedure).
3. Grounds Of Objection
The expression "raise comments" in this paragraph shall be construed to mean "raise comments or make objections" unless the contrary appears from the context.  The City’s Representative may raise comments in relation to any Submitted Item on the grounds set out in paragraph 2 above or on the ground that the Submitted Item would breach Applicable Law but otherwise may raise comments in relation to a Submitted Item only as set out in the remaining provisions of this paragraph 3 (Grounds of Objection).
Any Submitted Item
3.1 In relation to any Submitted Item if:
(a) the Contractor’s ability to perform its obligations under this Contract would be materially adversely affected by the implementation of the Submitted Item; and/or
(b) the implementation of the Submitted Item would adversely affect any right of the City under this Contract or its ability to enforce any such right.
Reviewable Design Data
3.2 In relation to Reviewable Design Data submitted pursuant to Clause 16 (Design Development) if:
(a) the Submitted Item is not in accordance with the Output Specifications;
(b) the Submitted Item is not in accordance with the Works Delivery Plan; and/or
(c) the Submitted Item would materially affect the Contractor’s ability to achieve the Performance Targets and the Performance Standards after the Services Commencement Date.
Schedule of Programmed Maintenance
3.3 In relation to the submission of any Schedule of Programmed Maintenance, any revision to any Schedule of Programmed Maintenance pursuant to Clause 27.3 (Programmed Maintenance) on the grounds that:
(a) carrying out the Programmed Maintenance in the period or at the times suggested would interfere with the operations of the City (and/or the PUCs) and such interference could be avoided or mitigated by the Contractor rescheduling the Programmed Maintenance;
(b) the proposed method of performance of the Programmed Maintenance would not be in accordance with the requirements of Clause 27 (Maintenance), the Output Specifications and the Services Delivery Plan;
(c) the safety of users of the Facility would be adversely affected; and/or
(d) the period for carrying out the Programmed Maintenance would exceed the period reasonably required for the relevant works.
Sub-Contracts, Off-Take Agreements or Third Party Waste Contracts
3.4 In relation to the submission of new or amended or replacement Sub-Contracts, Off-Take Agreements or Third Party Waste Contracts that the Submitted Item or proposed arrangement does not comply with:
(a) Clause 63.2 (Restriction on the Contractor) and 63.6 (Refusal of Consent); and/or
(b) Schedule 16 (Off-Take Agreements and Third Party Waste Contracts).
4. Effect Of Review
4.1 Any Submitted Item which is returned or deemed to have been returned by the City’s Representative endorsed "no comment" (and in the case of Reviewable Design Data, endorsed "Level A - no comment") shall be complied with or implemented (as the case may be) by the Contractor.
4.2 In the case of any Submitted Item other than Reviewable Design Data, if the City’s Representative returns the Submitted Item to the Contractor endorsed "comments", the Contractor shall comply with such Submitted Item after amendment in accordance with the comments, unless the Contractor disputes that any such comment is on grounds permitted by this Contract, in which case the Contractor or the City’s Representative may refer the matter for determination in accordance with Schedule 21 (Dispute Resolution Procedure).  If the Contractor choses to implement and/or act on the Submitted Item without taking into account the City's comments in advance of the disputed comment being agreed or determined in accordance with Schedule 21 (Dispute Resolution Procedure), it shall do so entirely at its own cost and risk.
4.3 In the case of a Submitted Item comprising Reviewable Design Data, if the City’s Representative returns the Submitted Item endorsed other than "Level A - no comment", the Contractor shall:
(a) where the City’s Representative has endorsed the Submitted Item "Level B - proceed subject to amendment as noted", either proceed to construct or proceed to the next level of design of the part of the Works to which the Submitted Item relates but take into account any amendments required by the City’s Representative in his comments;
(b) where the City’s Representative has endorsed the Submitted Item "Level C - subject to amendment as noted" not act upon the Submitted Item, amend the Submitted Item in accordance with the City’s Representative’s comments and re-submit the same to the City’s Representative in accordance with paragraph 4.4; and/or
(c) where the City’s Representative has endorsed  the Submitted  Item  "Level D - rejected" not act upon the Submitted Item, amend the Submitted Item and re-submit the Submitted Item to the City’s Representative in accordance with paragraph 4.4;
unless the Contractor disputes that any such comment or proposed amendment is on grounds permitted by this Contract, in which case the Contractor or the City’s Representative may refer the matter for determination in accordance with Schedule 21 (Dispute Resolution Procedure) and the Contractor shall not act on the Submitted Item until such matter is so determined or otherwise agreed.  If the Contractor commences or permits the commencement of construction during such a dispute and it is subsequently determined in accordance with Schedule 21 (Dispute Resolution Procedure) that the Contractor was not entitled to proceed with construction in accordance with paragraph 4 (Effect of Review Procedure) of this Schedule 14 (Review Procedure) then the Contractor shall forthwith, at its own cost, undo, remove from the Site and replace (in a manner complying with this Contract) any parts of the Works which it has been determined the Contractor was not entitled to construct.
4.4 Within [five (5)] Business Days of receiving the comments of the City’s Representative on any Submitted Item comprising Reviewable Design Data, the Contractor shall (except in the case contemplated in paragraph 4.3(a) Level B) send a copy of the Submitted Item as amended to the City’s Representative pursuant to paragraph 4.3 and paragraphs 1.5(a), 4.1 and 4.3 shall apply (changed according to context) to such re-submission.
4.5 The return or deemed return of any Submitted Item endorsed "no comment" (or in the case of Reviewable Design Data endorsed "Level A - no comment" or otherwise endorsed in accordance with paragraph 4.3(a) Level B or 4.3(b) Level C) shall mean that the relevant Submitted Item may be used or implemented for the purposes for which it is intended but, save to the extent expressly stated in this Contract, such return or deemed return of any Submitted Item shall not otherwise relieve the Contractor of its obligations under this Contract nor is it an acknowledgement by the City that the Contractor has complied with such obligations.
5. Documentation Management
5.1 The Contractor shall issue [two (2)] copies of all Submitted Items to the City and compile and maintain a register of the date and contents of the submission of all Submitted Items.
5.2 The Contractor shall compile and maintain a register of the date of receipt and content of all Submitted Items that are returned or deemed to be returned by the City’s Representative.
5.3 Save as expressly provided in this Contract no review, comment or approval by the City shall operate to exclude or limit the Contractor’s obligations or liabilities under this Contract (or the City’s rights under the Contract).
6. City Change
6.1 No approval or comment or any failure to give or make an approval or comment under this Schedule shall constitute a Change save to the extent provided in this Schedule.
6.2 If, having received comments from the City’s Representative, the Contractor considers that compliance with those comments would amount to a City Change, the Contractor shall, before complying with the comments, notify the City of the same and, if it is agreed by the Parties or determined pursuant to Schedule 21 (Dispute Resolution Procedure) that a City Change would arise if the comments were complied with, the City may, if it wishes, implement the City Change and it shall be dealt with in accordance with Error! Reference source not found. (Change Protocol).  Any failure by the Contractor to notify the City that it considers compliance with any comments of the City’s Representative would amount to a City Change shall constitute an irrevocable acceptance by the Contractor that any compliance with the City’s comments shall be without cost to the City and without any extension of time.
6.3 No alteration or modification to the design, quality and quantity of the Works arising from the development of detailed design or from the co-ordination of the design shall be construed or regarded as a City Change.
7. Contractor Changes
If the City considers that any Submission amounts to a [Contractor Change Notice] pursuant to paragraph [4] of Part [5] (Contractor Changes) of Error! Reference source not found. (Change Protocol), the City shall notify the Contractor accordingly whereupon paragraph [4] of Part [5] (Contractor Changes) of Error! Reference source not found. (Change Protocol) shall apply and not this Schedule 14 (Review Procedure).


Appendix 1
Reviewable Design Data
[Bidders to propose Reviewable Design Data]


[bookmark: SCH15][bookmark: _Toc478008078]Schedule 15
[bookmark: _Toc478008079]Insurances
[bookmark: SCH15Sec1][bookmark: _Toc478008080]Section 1 - Insurance Obligations
[Schedule to be amended to reflect the selected Bidder's proposed other insurances policies as Required Insurances (i) representative of a particular insurable risk required as a direct consequence of the Bidder’s Project solution during the construction phase(s) of the Project, and/or (ii) as a defined requirement from Senior Lenders, provided that such insurance policies are available in respect of the Project at the Effective Date.]
1. General Obligations
1.1 [bookmark: _Ref477992679]The Contractor shall, prior to the carrying out of any building or demolition work on a Site, take out and maintain or procure the maintenance of the insurances described in Part 1, Part 2 and Part 3 of Section 2 (Required Insurances) of Schedule 15 (Insurances) and any other insurances as may be required by law (together the Required Insurances).  These insurances must be effective in each case not later than the date on which the relevant risk commences.
1.2 [bookmark: _Ref477992685]The Contractor shall during the period of the Interim Services and the period of the Services take out and maintain or procure the maintenance of the insurances described in Part 4 and Part 5 of Section 2 (Required Insurances) of Schedule 15 (Insurances) and any other insurances as may be required by law (together the Required Insurances).  These insurances must be effective in each case not later than the date on which the relevant risk commences.
1.3 No party to this Contract shall take any action or fail to take any reasonable action, or (insofar as it is reasonably within its power) permit anything to occur in relation to it, which would entitle any insurer to refuse to pay any claim under any insurance policy in which that party is an insured, a co–insured or additional insured person.
1.4 With the exception of the insurances required by law, the insurances referred to in Clauses 1.1 and 1.2 of this Section 1 shall: 
(a) subject to Clause 1.5 below, name the Contractor as co–insured with any other party maintaining the insurance;
(b) provide for non-vitiation protection in respect of any claim made by the City as co-insured in accordance with Endorsement 2 in Part 6 of Section 2 (Required Insurances) of Schedule 15 (Insurances);
(c) contain a clause waiving the insurers’ subrogation rights against the City, its employees and agents in accordance with Endorsement 2 in Part 6 of Section 2 (Required Insurances) of Schedule 15 (Insurances); 
(d) provide for thirty (30) days prior written notice of their cancellation, non–renewal or amendment to be given to the City in accordance with Endorsement 2 in Part 6 of Section 2 (Required Insurances) of Schedule 15 (Insurances); 
(e) in respect of the Physical Damage Policies, provide for payment of any proceeds received by the Contractor to be applied in accordance with Clause 2 (Reinstatement); and
(f) contain a clause whereby notice of a claim, circumstance or incident given by an insured party shall be accepted by the receiving party as a valid notification in respect of the interests of the insured parties. 
1.5 [bookmark: _Ref477992692]Where specified in Section 2 (Required Insurances) of Schedule 15 (Insurances), the insurances referred to in Clauses 1.1 and 1.2 of this Section 1 shall name the City as a co–insured for its separate interest.
1.6 The Contractor shall provide to the City:
(a) copies on request of all insurance policies referred to in Clauses 1.1 and 1.2 of this Section 1 (together with any other information reasonably requested by the City relating to such insurance policies) and the City shall be entitled to inspect them; and
(b) evidence on request that the premiums payable under all insurance policies have been paid and that the insurances are in full force and effect in accordance with the requirements of this Schedule 15 (Insurances). 
1.7 Renewal certificates or such other evidence of renewal as may be acceptable to the City in relation to the insurances referred to in Clauses 1.1 and 1.2 of this Section 1 shall be obtained as and when necessary and copies (certified in a manner acceptable to the City) shall be forwarded to the City as soon as possible but in any event on or before the renewal date.
1.8 If the Contractor is in breach of Clauses 1.1 and 1.2 of this Section 1 above, the City may pay any premiums, fees, broker's costs or other expenses required to keep such insurance in force or itself procure such insurance and may in either case recover such amounts from the Contractor on written demand.
1.9 The Contractor shall give the City notification within twenty (20) Business Days after any claim in excess of one hundred thousand Euros (EUR 100,000) on any of the insurance policies referred to in this Schedule 15 (Insurances) accompanied by full details of the incident giving rise to the claim.
1.10 Neither failure to comply nor full compliance with the insurance provisions of this Contract shall limit or relieve the Contractor of its liabilities and obligations under this Contract.
1.11 Subject to the provisions of Part 8 of Section 2 (Required Insurances) of Schedule 15 (Insurances), the insurance premiums in respect of the insurances referred to in Clauses 1.1 and 1.2 of this Section 1 shall be the responsibility of the Contractor.
1.12 The insurances referred to in this Clause shall be effected with insurers approved by the City such approval not to be unreasonably withheld or delayed.
1.13 [bookmark: _Ref477993353]In respect of the insurances required by Part 4 and Part 5 of Section 2 (Required Insurances) of Schedule 15 (Insurances) the limit of indemnity and the maximum deductibles for each of the Required Insurances shall be indexed using the Eurozone inflation factor, provided such limits of indemnity and maximum deductibles shall only be increased on each renewal date such that the limit that is indexed becomes equal to or exceeds the next whole insurable amount or deductible (as the case may be) available in the insurance market.
Definitions to be included in Schedule 1:
"Europe" means all member states of the European Union, the European Free Trade Association and the European Economic Area (each from time to time) together with:
(a) the Republic of Serbia;
(b) Turkey;
(c) Ukraine; 
(d) Belarus;
and any of their successors and continuations from time to time;
"Insurance Term" means any terms and/or conditions required to be included in a policy of insurance by Schedule 15 (Insurances) but excluding any risk;
"Joint Insurance Account" means the joint bank account in the names of the City and the Contractor, having account number [                    ] and held with [Insert details];
"TPL Risk" means a risk which is required to be insured under a third party liability policy of insurance by Schedule 15 (Insurances);
"Uninsurable" means in relation to a risk, either that:
13. insurance is not available to the Contractor in respect of the Project in the worldwide insurance market with reputable insurers of good standing in respect of that risk; or
(f) the insurance premium payable for insuring that risk is at such a level that the risk is not generally being insured against in the worldwide insurance market with reputable insurers of good standing by contractors in Europe;
2. [bookmark: _Ref477992705]Reinstatement
2.1 All insurance proceeds received under any policy referred to in paragraph 1 of Part 2, paragraph 1 of Part 3, paragraph 1 of Part 4 and paragraph 1 of Part 5 of Section 2 (Required Insurances) of Schedule 15 (Insurances) (the "Physical Damage Policies") shall be applied to repair, reinstate and replace each part or parts of the Assets in respect of which such proceeds were received.
2.2 All insurance proceeds paid under a Physical Damages Policy in respect of a single event (or a series of related events) in an amount in excess of three hundred and fifty thousand Euros (EUR 350,000) shall be paid into the [Joint Insurance Account.]
2.3 Where a claim is made or proceeds of insurance are received or are receivable under any Physical Damage Policy in respect of a single event (or a series of related events) (the "Relevant Incident") in an amount in excess of three hundred and fifty thousand Euros (EUR 350,000):
(a) the Contractor shall deliver to the City as soon as practicable and in any event within twenty (20) Business Days after  the receipt by the Contractor of the loss assessment report, provided by the insurer, such report to be provided to the Contractor no more than ten (10) Business Days from the date of the claim, a plan (the "Reinstatement Outline") prepared by the Contractor for the carrying out of the works necessary (the "Reinstatement Works") to repair, reinstate or replace the assets which are the subject of the relevant claim or claims in accordance with Clause 2.4 below.  The Reinstatement Outline shall set out:
(i) if not the Construction Sub-Contractor the identity of the person proposed to effect the Reinstatement Works, which shall be subject to the prior written approval of the City not to be unreasonably withheld or delayed; and
(ii) the proposed terms and timetable upon which the Reinstatement Works are to be effected (including the date that the Project will become fully operational), the final terms of which shall be subject to the prior written approval of the City, which approval shall not be unreasonably withheld or delayed.
2.4 [bookmark: _Ref477992825]The City shall within ten (10) Business Days of receipt of the Reinstatement Outline notify the Contractor in writing that:
(a) [bookmark: _Ref477992836]it is satisfied that the Reinstatement Outline will enable the Contractor to comply with its obligations to carry out the Reinstatement Works within a reasonable timetable, and that the identity of any person (set out in the Reinstatement Outline) that may be appointed to effect the Reinstatement Works is approved;
(b) [bookmark: _Ref477992885]the identity of any person (set out in the Reinstatement Outline) that may be appointed to effect the Reinstatement Works is not approved together with its reasons for such non-approval in sufficient detail so as to enable the Contractor to understand the nature and extent of such non-approval and to assess whether the City's approval under Clause 2.4(a) has been unreasonably withheld;
(c) [bookmark: _Ref477992891]the City does not approve the Reinstatement Outline together with its reasons for such non-approval, in sufficient details so as to enable the Contractor to understand the nature and extent of such non-approval and to assess whether the City's approval under Clause 2.4 has been unreasonably withheld; or
(d) if the City does not make one (1) of the said responses within the period specified in this Clause 2.4 it shall be deemed to have approved the Reinstatement Outline, save where the City has reasonably requested any further information from the Contractor, in which case the time limit outlined in Clause 2.4 will be deemed to commence upon receipt of such information by the City.
2.5 If the City gives notice of non-approval in accordance with Clauses 2.4(b) or 2.4(c) the Contractor may amend and re-submit the Reinstatement Outline (the "Amended Reinstatement Outline") to the City for its reconsideration and the City shall give its approval or non-approval within five (5) Business Days of the submission of the Amended Reinstatement Outline to the City. If the City does not approve the Amended Reinstatement Outline, it shall provide reasons for such non-approval in sufficient detail so as to enable the Contractor to understand the nature and extent of such non-approval and to assess whether the City's approval has been unreasonably withheld.
2.6 In the event that the Amended Reinstatement Outline or a person proposed to carry out the Reinstatement Works is not approved by the City in accordance with Clause 2.4 the Contractor may submit the Amended Reinstatement Outline to the Dispute Resolution Procedure in order for it to be determined whether the City's approval under Clause 2.4 was unreasonably withheld.
2.7 The Reinstatement Outline or the Amended Reinstatement Outline (as the case may be) as approved by the City pursuant to this Clause 2 (Reinstatement) or as determined pursuant to the Dispute Resolution Procedure shall become the reinstatement plan (the "Reinstatement Plan").
2.8 [bookmark: _Ref477992932]The Contractor shall effect the Reinstatement Works in accordance with the Reinstatement Plan, and:
(a) shall enter into contractual arrangements to effect the Reinstatement Works with the person(s) identified in the Reinstatement Plan; 
(b) prior to the earlier to occur of the Termination Date or the Expiry Date, any amounts standing to the credit of the Joint Insurance Account (the Relevant Proceeds) (together with any interest accrued) may be withdrawn by the Contractor from the Joint Insurance Account as required to enable it to make payments in accordance with the terms of the contractual arrangements entered into to effect the Reinstatement Works and to meet any other reasonable costs and expenses of the Contractor for the sole purposes of funding the Reinstatement Works and the Parties shall operate the signatory requirements of the Joint Insurance Account to give effect to such payments.  Following the earlier to occur of the Termination Date and the Expiry Date, the City may withdraw amounts standing to the credit of the Joint Insurance Account for the purposes of funding any Reinstatement Works;
2.9 The City agrees and undertakes that, subject to compliance by the Contractor with its obligations under this Clause 2 (Reinstatement), and provided that the Contractor procures that the Reinstatement Works are carried out and completed in accordance with this Clause 2.8 it shall not exercise any right which it might otherwise have to terminate this Contract by virtue of the event which gave rise to the claim for the Relevant Proceeds.
2.10 The City undertakes to use reasonable endeavours to assist the Contractor in the carrying out of the Reinstatement Plan.
2.11 After the Reinstatement Plan has been implemented to the reasonable satisfaction of the City and in accordance with this Clause 2 the City shall permit withdrawal by the Contractor of any Relevant Proceeds then held in the Joint Insurance Account that have not been paid under this Clause 2 in respect of the Relevant Incident, together with any interest accrued.
2.12 Subject to Clause [49] (Indemnities), the Contractor shall be solely responsible for the payment of any deficiency.
2.13 Where insurance proceeds are to be used in accordance with this Contract to repair, reinstate or replace any part of any Facilities, the Contractor shall carry out the work in accordance with the City's Requirements and the Contractor's Proposals so that on completion of the work the provisions of this Contract are complied with.
3. Uninsurability
3.1 Uninsurable Risks
Nothing in this Contract shall oblige the Contractor to take out insurance in respect of a risk which is Uninsurable save where the predominant cause of the risk being Uninsurable is any act(s) or omission(s) of the Contractor or a Contractor Related Party.
3.2 [bookmark: _Ref477992961]Risks Become Uninsurable
(a) If a risk usually covered by Contractors "All Risks" Insurance, [Marine Cargo Insurance], Property Damage Insurance, Construction Third Party Liability Insurance, Third Party Public and Products Liability Insurance, Delay in Start Up Insurance (but not loss of profits), [Marine Cargo Delay in Start Up Insurance (but not loss of profits)], Business Interruption Insurance (but not loss of profits) and statutory insurances in each case required under this Contract becomes Uninsurable then:
(b) [bookmark: _Ref477993106]the Contractor shall notify the City of the risk becoming Uninsurable within five (5) Business Days of becoming aware of the same and in any event at least five (5) Business Days before expiry or cancellation of any existing insurances in respect of that risk; and
(c) if both Parties agree, or it is determined in accordance with the Dispute Resolution Procedure, that the risk is Uninsurable and that:
(i) the risk being Uninsurable is not caused by the actions of the Contractor or a sub-contractor (of any tier); and
(ii) the Contractor has demonstrated to the City that the Contractor and a prudent board of directors of a company operating the same or substantially similar public private partnership businesses in Europe to that operated by the Contractor would in similar circumstances (in the absence of the type of relief envisaged by this Clause) be acting reasonably and in the best interests of the company if they resolved to cease to operate such businesses as a result of that risk becoming Uninsurable, taking into account inter alia (and without limitation) the likelihood of the Uninsurable risk occurring (if it has not already occurred), the financial consequences for such company if such Uninsurable risk did occur (or has occurred) and other mitigants against such consequences which may be available to such company,
(iii) the Parties shall meet to discuss the means by which the risk should be managed or shared (including considering the issue of self-insurance by either Party).
3.3 [bookmark: _Ref477991654]Consequences
(a) If the requirements of Clause 3.2 above are satisfied, but the Parties cannot agree as to how to manage the risk, then: 
(i) [bookmark: _Ref477993046]in respect of such third party liability insurance only, the City shall (at the City’s option) either pay to the Contractor an amount equal to the amount calculated in accordance with Clause 55 (Termination on Force Majeure) (Compensation on Termination) and the Contract will terminate or elect to allow the Contract to continue and Clause 3.3(a)(ii) below shall thereafter apply in respect of such risk; and  
(ii) [bookmark: _Ref477993033]in respect of Contractors "All Risks" Insurance, Property Damage "All Risks" Insurance, Construction Third Party Liability Insurance (if the City elects to allow the Contract to continue in accordance with 3.3(a)(i)), Third Party Public and Products Liability Insurance (if the City elects to allow the Contract to continue in accordance with 3.3(a)(i)), Delay in Start Up Insurance (but not loss of profits), Business Interruption Insurance (but not loss of profits) and statutory insurances the Contract shall continue and on the occurrence of the risk (but only for as long as such risk remains Uninsurable) the City shall (at the City’s option) either pay to the Contractor an amount equal to insurance proceeds that would have been payable had the relevant insurance continued to be available and this Contract will continue, or an amount equal to the amount calculated in accordance with Clause 55 (Termination on Force Majeure) (Compensation on Termination) plus (in relation to third party liability insurance only) the amount of insurance proceeds that would have been payable to the Contractor whereupon the Contract will terminate; and
(iii) where pursuant to Clause 3.3(a)(i) and 3.3(a)(ii) this Contract continues, then the relevant insurance Base Cost as set out in the Financial Model shall be reduced in each Contract Year for which the relevant insurance is not maintained, by an amount equal to the premium paid by the Contractor in respect of the relevant risk in the Contract Year prior to it becoming Uninsurable (indexed using the Eurozone inflation factor from the date that the risk becomes Uninsurable).  Where the risk is Uninsurable for part of a Contract Year only the reduction in the relevant insurance Base Cost as set out in the Financial Model shall be pro rated to the number of Months for which the risk was Uninsurable; and
(iv) where pursuant to Clause 3.3(a)(i) and/or 3.3(a)(ii) this Contract continues the Contractor shall approach the insurance market at least every four (4) Months to establish whether the risk remains Uninsurable. As soon as the Contractor is aware that the risk is no longer Uninsurable, the Contractor shall take out and maintain or procure the taking out and maintenance of insurance (to be incepted as soon as is reasonably practicable) for such risk in accordance with this Contract and the Base Cost shall be increased by an amount equal to the premium paid by the Contractor as from the date of such insurance commencing.
(v) [bookmark: _Ref477993160]in respect of any period between the City receiving notification in accordance with Clause 3.2(b) that a TPL Risk has become Uninsurable and the City’s notification to the Contractor in accordance with Clause  3.3(a)(i) in respect of such risk then, provided it is ultimately agreed or determined that the requirements of Clause 3.2(b) are satisfied in respect of the Uninsurable TPL Risk and subject to Clause 3.3(a)(vi) below, Clause 3.3(a)(ii) shall apply in respect of occurrences of the Uninsurable TPL Risk during such period unless the parties otherwise agree how to manage the risk during this period; and
(vi) [bookmark: _Ref477993152]Clause 3.3(a)(v) shall only apply provided the Contractor does not unreasonably materially delay (a) agreement and/or determination in accordance with the Dispute Resolution Procedure as to whether the requirements of Clause 3.2(b) are satisfied in respect of the Uninsurable TPL Risk and/or (b) meeting with the City to discuss the means by which the risk should be managed.
3.4 If, pursuant to Clause 3.3(a)(ii), the City elects to make payment to the Contractor (such that the Contract will terminate) ("Relevant Payment"), the Contractor shall have the option (exercisable in writing within twenty (20) Business Days of the date of such election by the City (the "Option Period")) to pay to the City on or before the end of the Option Period, an amount equal to the insurance proceeds that would have been payable had the relevant risk not become Uninsurable, in which case the Contract will continue (and the Relevant Payment will not be made by the City), and the Contractor's payment shall be applied for the same purpose and in the same manner as insurance proceeds would have been applied had the relevant risk not become Uninsurable.
3.5 Where this Contract is terminated pursuant to paragraph 3.3 of this Section 1 of Schedule 15 (Insurances) after the Effective Date, such termination shall be treated as a termination pursuant to Clause 55 (Termination on Force Majeure). 
4. Unavailable Terms and Conditions
4.1 [bookmark: _Ref477993230]If, upon the renewal of any insurance which the Contractor is required to maintain or to procure the maintenance of pursuant to this Contract:
(a) [bookmark: _Ref477993249]any Insurance Term is not available to the Contractor in the worldwide insurance markets with reputable insurers of good standing; and/or
(b) [bookmark: _Ref477993256]the insurance premium payable for insurance incorporating such Insurance Term is such that the Insurance Term is not generally being incorporated in insurance procured in the worldwide insurance market with reputable insurers of good standing by contractors in Europe;
(other than, in each case, by reason of one or more actions of the Contractor and/or any sub-contractors of the Contractor (of any tier)) then Clause 4.2 shall apply.
4.2 [bookmark: _Ref477993225]If it is agreed or determined that Clause 4.1 applies then the City shall waive the Contractor's obligations in this Schedule 15 (Insurances) in respect of that particular Insurance Term and the Contractor shall not be considered in breach of its obligations regarding the maintenance of insurance pursuant to this Contract as a result of the failure to maintain insurance incorporating such Insurance Term for so long as the relevant circumstances described in Clause 4.1 continue to apply to such Insurance Term.
4.3 To the extent that the Parties agree (acting reasonably), or it is determined pursuant to the Dispute Resolution Procedure, that an alternative or replacement term and/or condition of insurance is available to the Contractor in the worldwide insurance market with reputable insurers of good standing which if included in the relevant insurance policy would fully or partially address the Contractor's inability to maintain or procure the maintenance of insurance with the relevant Insurance Term, at a cost which contractors in Europe are (at such time) generally prepared to pay, the Contractor shall maintain or procure the maintenance of insurance including such alternative or replacement term and/or condition. Notwithstanding any other provision of this Contract, the costs of such insurance shall be subject to the premium costs sharing mechanism set out at Part 8 of Section 2 (Required Insurances) of Schedule 15 (Insurances).
4.4 The Contractor shall notify the City as soon as reasonably practicable and in any event within five (5) Business Days of becoming aware that Clause 4.1(a) and/or Clause 4.1(b) are likely to apply or (on expiry of the relevant insurance then in place) do apply in respect of an Insurance Term (irrespective of the reason for the same). The Contractor shall provide the City with such information as the City reasonably requests regarding the unavailability of the Insurance Term and the Parties shall meet to discuss the means by which such unavailability should be managed as soon as is reasonably practicable.
4.5 In the event that Clause 4.1(a) and/or Clause 4.1(b) apply in respect of an Insurance Term, (irrespective of the reasons for the same) the Contractor shall approach the insurance market at least every four Months to establish whether Clause 4.1(a) and/or Clause 4.1(b) remain applicable to the Insurance Term. As soon as the Contractor is aware that Clause 4.1(a) and/or Clause 4.1(b) has ceased to apply to the Insurance Term, the Contractor shall take out and maintain or procure the taking out and maintenance of insurance (to be incepted as soon as is reasonably practicable) incorporating such Insurance Term in accordance with this Contract.
5. Insurance Review Procedure
The provisions of Part 8 (Insurance Premium Risk Sharing) of Section 2 (Required Insurances) of Schedule 15 (Insurances) shall apply in respect of insurance premia.  




[bookmark: SCH15Sec2][bookmark: _Toc478008081]Section 2 - Required Insurances
This Section 2 of Schedule 15 15 comprises eight (8) Sections
	Part 1:
	Policies of insurance to be taken out by the Contractor and maintained during period of the remediation of the Existing Landfill Site 


	Part 2:
	Policies of insurance to be taken out by the Contractor and maintained during the period of the Landfill Remediation Works 


	Part 3:
	Policies of insurance to be taken out by the Contractor and maintained during the period of the Works 


	Part 4:
	Policies of insurance to be taken out by the Contractor and maintained during the period of the Interim Services


	Part 5:
	Policies of insurance to be taken out by the Contractor and maintained during the period of the Services


	Part 6:
	Endorsements


	Part 7:
	Broker’s Letter of Undertaking


	Part 8:
	Insurance Premium Risk Sharing Schedule (IPRSS)







[bookmark: SCH15Sec2P1][bookmark: _Toc478008082]Part 1
[bookmark: _Toc478008083]Insured parties common throughout Part 1 (unless stated otherwise)
1. Contractor
7. City
8. Relevant sub-contractors of any tier
9. Lenders
10. Subordinated Lenders
each for their respective rights and interests in the remediation of the Existing Landfill Site.
1. [bookmark: _Ref477992204]Third Party Public Liability Insurance
11.1 Interest
To indemnify the insured in respect of all sums that the insured may become legally liable to pay (including claimant’s costs and expenses) as damages in respect of accidental:
(a) death, or bodily injury, illness, disease contracted by any person;
(b) loss or damage to property;
happening during the period of insurance (in paragraph 1.5 below) and arising out of or in connection with the remediation of the Existing Landfill Site.
11.2 Limit of indemnity
Not less than two million five hundred thousand Euros (EUR 2,500,000) in respect of any one occurrence and five million Euros (EUR 5,000,000) in the aggregate per annum.
11.3 Maximum deductible threshold
Not to exceed [sixty thousand Euros (EUR 60,000)] for each and every occurrence.
11.4 Territorial limits
The Republic of Serbia.
11.5 [bookmark: _Ref477991705]Period of insurance
From the Contract Date to completion of the remediation of the Existing Landfill Site and as appropriate renewable on an annual basis.
11.6 Cover features and extensions
(a) Cross liability clause.
(b) Employers liability providing liability for death, illness, disease or bodily injury sustained by employees of the insured arising out of or in the course of their employment.
(c) Environmental losses arising from impairment of the environment (including damage to land or water) only if impairment of the environment has been caused by an individual sudden, unexpected event that deviates from a regular undisturbed event.
11.7 Principal exclusions
(a) War and related perils.
(b) Nuclear/radioactive risks.
(c) Liability arising out of the use of mechanically propelled vehicles whilst required to be compulsorily insured by legislation in respect of such vehicles. 
(d) Liability in respect of predetermined penalties or liquidated damages imposed under any contract entered into by the insured.
(e) Events more properly covered under a professional indemnity insurance policy.
(f) Liability arising from the ownership, possession or use of any aircraft or marine vessel.
(g) Liability arising from seepage and pollution unless caused by a sudden, unintended and unexpected occurrence, including for the avoidance of doubt, accidents.
(h) When the insured knowingly and wilfully acts against rules or regulations according to which the business activity and/or occupation is carried out as stated in the certificate of concluded insurance.
(i) Acts of terrorism.
(j) Indirect or direct use of asbestos or other substances that contain asbestos, regardless of the quantity.
(k) Occupational disease of employees of the insured.
(l) Transmission of a disease.
(m) Action of electromagnetic field or electromagnetic interferences.
(n) Damages through electronic data losses.
(o) Toxic mould



[bookmark: SCH15Sec2P2][bookmark: _Toc478008084]Part 2
[bookmark: _Toc478008085]Insured parties common throughout Part 2 (unless stated otherwise)
1. Contractor
13. City
14. Relevant sub-contractors of any tier
15. Lenders 
16. Subordinated Lenders
17. Consultants (for their site activities only).
each for their respective rights and interests in the Project.
1. [bookmark: _Ref477991538]Contractors’ "All Risks" Insurance (CAR)
18.1 [bookmark: _Ref477991760]Insured Property
The permanent and temporary works, materials, goods, plant and equipment for incorporation in the Landfill Remediation Works and all other property used or for use in connection with Landfill Remediation Works associated with the Project.
18.2 Basis of cover
"All Risks" of physical loss or damage to the Insured Property unless otherwise excluded. 
18.3 Sum insured
At all times an amount not less than the full reinstatement or replacement value of the Insured Property (in paragraph 1.1 above), but not less than the value specified in any Landfill Remediation Works construction sub-contract plus provision to include cover features and extensions (in paragraph 1.7 below) as appropriate.
18.4 Maximum deductible threshold
Not to exceed [four hundred thousand Euros (EUR 400,000)] each and every loss in respect of claims for defective design, materials, workmanship and during testing, commissioning and maintenance period reducing to [one hundred and fifty thousand Euros (EUR 150,000] each and every loss in respect of fire, water damage, subsidence, collapse, earth movement, storm, tempest, wind, storm, flood and reducing to [fifty thousand Euros (EUR 50,000)] for all other claims each and every claim.
18.5 Territorial limits
The Republic of Serbia including offsite storage and during inland transit.
18.6 Period of insurance
From the commencement of the Landfill Remediation Works to the Landfill Remediation Works Completion Date.
18.7 [bookmark: _Ref477991768]Cover features and extensions
(a) Additional costs of completion clause.
(b) Professional fees clause.
(c) Debris removal clause.
(d) Seventy two (72) hour clause.
(e) Local authorities clause.
(f) Free issue materials clause.
(g) Ten percent (10)% escalation clause.
(h) Automatic reinstatement of sum insured clause.
(i) Loss minimisation.
(j) Extended maintenance.
(k) Plans and documents.
(l) Marine 50:50 clause.
(m) Payments on account.
(n) Testing and commissioning.
(o) Temporary repairs.
(p) Offsite storage and repairs.
(q) Repair/reinstatement basis of claims settlement with cash option for non reinstatement.
(r) [Terrorism]
18.8 Principal exclusions
(a) War and related perils.
(b) Nuclear/radioactive risks.
(c) Pressure waves caused by aircraft and other aerial devices travelling at sonic or supersonic speeds. 
(d) Wear, tear and gradual deterioration.
(e) Consequential financial losses.
(f) Cyber risks.
(g) Inventory losses, fraud and employee dishonesty.
(h) Design exclusion DE5 (1995) design impairment or LEG 03/06 design exclusion as appropriate.
(i) Malicious act or gross negligence of the insured.
19. Delay in Start Up Insurance (DSU)
19.1 [bookmark: _Ref477991845]Insured parties
(a) Contractor
(b) Lenders
(c) Subordinated Lenders
each for their respective rights and interests in the Project
19.2 Indemnity
In respect of:
(a) loss of anticipated revenue (including but not limited to Services Payment and Third Party Income) during at least the minimum indemnity period (in paragraph 2.4 below) arising from a delay in completion of the Landfill Remediation Works as a result of loss or damage covered under the CAR Insurance effected in accordance with paragraph 1 of Part 2 of this Section 2 of Schedule 15 (Insurances), including physical loss or damage which would be indemnifiable but for the application of any deductible;
(b) the economic additional expenditure necessarily and reasonably incurred for the purpose of avoiding or reducing the loss of revenue of the Contractor which without such expenditure would have taken place, during the minimum indemnity period (in paragraph 2.4 below).
19.3 Sum insured
An amount sufficient to cover the sums the subject of the indemnity (in paragraph 2.1 above) for the minimum indemnity period (in paragraph 2.4 below).
19.4 [bookmark: _Ref477991803]Maximum deductible threshold
Not to exceed [sixty (60) days].
19.5 Minimum indemnity period
[Twelve (12)] months.
19.6 Period of Insurance
As per CAR Insurance (in paragraph 1 above).
19.7 Cover features and extensions
(a) Denial of access.
(b) Utilities.
(c) Professional Fees.
19.8 Principal exclusions
(a) The exclusions under the CAR in paragraph 1 of Part 2 of Section 2 of this Schedule 15 (Insurances), other than for consequential financial losses.
(b) Delayed response by a public body or state authority.
(c) The loss of gross profit and/or increased costs of works because of any postponement that is the result of:
(i) Loss or damage on surrounding property, construction machinery, plants and equipment.
(ii) Loss or damage on operating facilities or raw materials, shortage, destruction, deterioration or damage on certain materials necessary for the insured work;
(iii) Any restrictions imposed by public authorities.
(iv) Resources that were not available.
(v) Modifications, additions, improvement, elimination of deficiencies or errors or elimination of some deficiencies made after the harmful event.
(vi) Loss or damage on objects that were taken over or that began to be used by the insured or for which the coverage of the policy has expired.
(d) Any loss because of penalties or damages occurred because of violation of agreements, for delays or failure to perform orders or any other penalties regardless of their nature.
(e) Loss of work as the result of suspension, expiry or termination of lease, license or order, which happens after the date of actual beginning work.
20. Construction Third Party Liability Insurance
20.1 Interest
To indemnify the insured in respect of all sums that the insured may become legally liable to pay (including claimant’s costs and expenses) as damages in respect of accidental:
(a) death, or bodily injury, illness, disease contracted by any person;
(b) loss or damage to property;
happening during the period of insurance (in paragraph 3.5 below) and arising out of or in connection with the Landfill Remediation Works.
20.2 Limit of indemnity
Not less than two million five hundred thousand Euros (EUR 2,500,000) in respect of any one occurrence and five million Euros (EUR 5,000,000) in the aggregate per annum.
20.3 Maximum deductible threshold
Not to exceed [sixty thousand Euros (EUR 60,000)] for each and every occurrence.
20.4 Territorial limits
The Republic of Serbia.
20.5 [bookmark: _Ref477991884]Period of insurance
From the commencement of the Landfill Remediation Works to the Landfill Remediation Works Completion Date and as appropriate renewable on an annual basis. 
20.6 Cover features & extensions
(a) Cross liability clause.
(b) Employers liability providing liability for death, illness, disease or bodily injury sustained by employees of the insured arising out of the course of their employment.
(c) Environmental losses arising from impairment of the environment (including damage to land or water) only if impairment of the environment has been caused by an individual sudden, unexpected event that deviates from a regular undisturbed event.
20.7 Principal exclusions
(a) War and related perils.
(b) Nuclear/radioactive risks.
(c) Liability arising out of the use of mechanically propelled vehicles whilst required to be compulsorily insured by legislation in respect of such vehicles. 
(d) Liability in respect of predetermined penalties or liquidated damages imposed under any contract entered into by the insured.
(e) Events more properly covered under a professional indemnity insurance policy.
(f) Liability arising from the ownership, possession or use of any aircraft or marine vessel.
(g) Liability arising from seepage and pollution unless caused by a sudden, unintended and unexpected occurrence, including, for the avoidance of doubt, accidents.
(h) When the insured knowingly and wilfully acts against rules or regulations according to which the business activity and/or occupation is carried out as stated in the certificate of concluded insurance.
(i) Acts of terrorism.
(j) Indirect or direct use of asbestos or other substances that contain asbestos, regardless of the quantity.
(k) Occupational disease of employees of the insured.
(l) Transmission of a disease.
(m) Action of electromagnetic field or electromagnetic interferences.
(n) Damages through electronic data losses.
(o) Toxic Mould
21. Professional Indemnity Insurance
21.1 Insured parties
The Contractor and/or the Contractor procuring the maintenance of the Professional Indemnity Insurance from appropriate and relevant sub-contractors and/or consultants.
21.2 Interest
To indemnify the insured for all sums which the insured shall become legally liable to pay as a result of any claim or claims first made against the insured during the period of insurance (in paragraph 4.6 below) by reason of any act, error and/or omission in connection with the provision of advice, design, specification and any professional services in connection with the Landfill Remediation Works.
21.3 Limit of indemnity
Not less than two million Euros (EUR 2,000,000) in respect of any one claim and four million Euros (EUR 4,000,000) in the aggregate per annum.
21.4 Maximum deductible threshold
Not to exceed [eight hundred and fifty thousand Euros (EUR 850,000)] for each and every claim.
21.5 Territorial limits
The Republic of Serbia.
21.6 [bookmark: _Ref477991908]Period of insurance
From the commencement of the Landfill Remediation Works to the Landfill Remediation Works Completion Date and as appropriate renewable on an annual basis. Should any policy covering this requirement be underwritten on a claims made policy wording  a period of twelve (12) years post expiry or termination of the Contract whichever occurs earlier.
21.7 Cover features and extensions
Legal defence costs.
21.8 Principal exclusions
(a) War and related perils.
(b) Nuclear/radioactive risks.
(c) Insolvency of the insured.
(d) Damage caused by the insured’s conscious, wilful or fraudulent act.
(e) Damage arising from the contracted extension of the insured's liability to the matters the insured is not otherwise legally liable for.
(f) Liquidated damages and penalties.
(g) Damage arising from the excess of estimated costs or time limits.
(h) Consequential damage (due to loss of profit, business interruption, claims under health and pension insurance).
(i) Damage arising after the loss of licence issued by the Serbian Chamber of Engineers, by withdrawal of licence and in other cases stipulated by the law.
(j) Liability for damage arising from faulty products and faulty materials used / installed in the design.
(k) Loss of design documents and other business documents.
(l) Damage as a consequence of environmental pollution.
(m) Damage gradually occurring due to the permanent effects of temperature, gases, vapour, humidity or precipitations (smoke, soot, dust).
(n) Any damage arising from losses, modifications, damage, reduced functionality, accessibility or usability of computer equipment and data, hardware, software, data carriers, microchips, integrated assemblies etc., regardless of whether these are a part of the computer or non-computer equipment.




[bookmark: SCH15Sec2P3][bookmark: _Toc478008086]Part 3
[bookmark: _Toc478008087]Insured parties common throughout Part 3 (unless stated otherwise)
1. Contractor
23. City
24. Relevant sub-contractors of any tier
25. Senior Lenders
26. Subordinated Lenders 
27. Consultants (for their site activities only).
each for their respective rights and interests in the Project.
1. [bookmark: _Ref477991574]Contractors’ "All Risks" Insurance (CAR)
28.1 [bookmark: _Ref477991930]Insured Property
The permanent and temporary works, materials, goods, plant and equipment for incorporation in the Works and all other property used or for use in connection with Works associated with the Project.
28.2 Basis of cover
"All Risks" of physical loss or damage to the Insured Property unless otherwise excluded. 
28.3 Sum insured
At all times an amount not less than the full reinstatement or replacement value of the Insured Property (in paragraph 1.1 above), but not less than the value specified in any Works construction sub-contract plus provision to include cover features and extensions (in paragraph 1.7 below) as appropriate.
28.4 Maximum deductible threshold
Not to exceed [four hundred and fifty thousand Euros (EUR 400,000)] each and every loss in respect of claims for defective design, materials, workmanship and during testing, commissioning and maintenance period reducing to [two hundred and fifty thousand Euros (EUR 250,000)] each and every loss in respect of fire, water damage, subsidence, collapse, earth movement, storm, tempest, wind, storm, flood and reducing to [one hundred thousand Euros (EUR 100,000)] for all other claims each and every claim.
28.5 Territorial limits
The Republic of Serbia including offsite storage and during inland transit.
28.6 Period of insurance
From commencement of the Works to the Services Commencement Date.
28.7 [bookmark: _Ref477991938]Cover features and extensions
(a) Additional costs of completion clause.
(b) Professional fees clause.
(c) Debris removal clause.
(d) Seventy two (72) hour clause.
(e) Local authorities clause.
(f) Free issue materials clause.
(g) Ten percent (10)% escalation clause.
(h) Automatic reinstatement of sum insured clause.
(i) Loss minimisation.
(j) Extended maintenance.
(k) Plans and documents.
(l) Marine 50:50 clause.
(m) Payments on account.
(n) Testing and commissioning.
(o) Temporary repairs.
(p) Offsite storage and repairs.
(q) Repair/reinstatement basis of claims settlement with cash option for non reinstatement.
(r) [Terrorism]
28.8 Principal exclusions
(a) War and related perils.
(b) Nuclear/radioactive risks.
(c) Pressure waves caused by aircraft and other aerial devices travelling at sonic or supersonic speeds. 
(d) Wear, tear and gradual deterioration.
(e) Consequential financial losses.
(f) Cyber risks.
(g) Inventory losses, fraud and employee dishonesty.
(h) Design exclusion DE5 (1995) design impairment or LEG 03/06 design exclusion as appropriate.
(i) Malicious act or gross negligence of the insured.
(j) Refractory linings exclusion
(k) Waste fuel quality exclusion
29. Delay In Start Up Insurance (DSU)
29.1 [bookmark: _Ref477991990]Insured parties
(a) Contractor
(b) Lenders
(c) Subordinated Lenders
each for their respective rights and interests in the Project
29.2 Indemnity
In respect of:
(a) loss of anticipated revenue (including but not limited to Services Payment and Third Party Income) during at least the minimum indemnity period (in paragraph 2.4 below) arising from a delay in completion of the Works as a result of loss or damage covered under the CAR Insurance effected in accordance with paragraph 1 of Part 3 of Section 2 of this Schedule 15 (Insurances), including physical loss or damage which would be indemnifiable but for the application of any deductible;
(b) the economic additional expenditure necessarily and reasonably incurred for the purpose of avoiding or reducing the loss of revenue of the Contractor which without such expenditure would have taken place, during the minimum indemnity period (in paragraph 2.4 below).
29.3 Sum insured
An amount sufficient to cover the sums the subject of the indemnity (in paragraph 2.1 above) for the minimum indemnity period (in paragraph 2.4 below).
29.4 [bookmark: _Ref477991954]Maximum deductible threshold
Not to exceed [sixty (60)].
29.5 Minimum indemnity period
[Thirty six (36) ] months.
29.6 Period of Insurance
As per CAR Insurance (in paragraph 1 above).
29.7 Cover features and extensions
(a) Denial of access.
(b) Utilities.
(c) Professional Fees.
29.8 Principal exclusions
(a) The exclusions under the CAR in paragraph 1 of Part 3 of Section 2 of Schedule 15 (Insurances), other than for consequential financial losses.
(b) Delayed response by a public body or state authority.
(c) The loss of gross profit and/or increased costs of works because of any postponement that is the result of:
(i) Loss or damage on surrounding property, construction machinery, plants and equipment.
(ii) Loss or damage on operating facilities or raw materials, shortage, destruction, deterioration or damage on certain materials necessary for the insured work;
(iii) Any restrictions imposed by public authorities.
(iv) Resources that were not available.
(v) Modifications, additions, improvement, elimination of deficiencies or errors or elimination of some deficiencies made after the harmful event.
(vi) Loss or damage on objects that were taken over or that began to be used by the insured or for which the coverage of the policy has expired.
(d) Any loss because of penalties or damages occurred because of violation of agreements, for delays or failure to perform orders or any other penalties regardless of their nature.
(e) Loss of work as the result of suspension, expiry or termination of lease, license or order, which happens after the date of actual beginning work.
30. Construction Third Party Liability Insurance
30.1 Interest
To indemnify the insured in respect of all sums that the insured may become legally liable to pay (including claimant’s costs and expenses) as damages in respect of accidental:
(a) death, or bodily injury, illness, disease contracted by any person;
(b) loss or damage to property;
happening during the period of insurance (in paragraph 3.5 below) and arising out of or in connection with the Works.
30.2 Limit of indemnity
Not less than two million five hundred thousand Euros (EUR 2,500,000) in respect of any one occurrence and five million Euros (EUR 5,000,000) in the aggregate per annum.
30.3 Maximum deductible threshold
Not to exceed [sixty thousand Euros (EUR 60,000)] for each and every occurrence.
30.4 Territorial limits
The Republic of  Serbia.
30.5 [bookmark: _Ref477992027]Period of insurance
From the commencement of the Works to the Services Commencement Date and as appropriate renewable on an annual basis. 
30.6 Cover features & extensions
(a) Cross liability clause.
(b) Employers liability providing liability for death, illness, disease or bodily injury sustained by employees of the insured arising out of the course of their employment.
(c) Environmental losses arising from impairment of the environment (including damage to land or water) only if impairment of the environment has been caused by an individual sudden, unexpected event that deviates from a regular undisturbed event.
30.7 Principal exclusions
(a) War and related perils.
(b) Nuclear/radioactive risks.
(c) Liability arising out of the use of mechanically propelled vehicles whilst required to be compulsorily insured by legislation in respect of such vehicles. 
(d) Liability in respect of predetermined penalties or liquidated damages imposed under any contract entered into by the insured.
(e) Events more properly covered under a professional indemnity insurance policy.
(f) Liability arising from the ownership, possession or use of any aircraft or marine vessel.
(g) Liability arising from seepage and pollution unless caused by a sudden, unintended and unexpected occurrence, including, for the avoidance of doubt, accidents.
(h) When the insured knowingly and wilfully acts against rules or regulations according to which the business activity and/or occupation is carried out as stated in the certificate of concluded insurance.
(i) Acts of terrorism.
(j) Indirect or direct use of asbestos or other substances that contain asbestos, regardless of the quantity.
(k) Occupational disease of employees of the insured.
(l) Transmission of a disease.
(m) Action of electromagnetic field or electromagnetic interferences.
(n) Damages through electronic data losses.
(o) Toxic mould
31. Professional Indemnity Insurance
31.1 Insured parties
The Contractor and/or the Contractor procuring the maintenance of the Professional Indemnity Insurance from appropriate and relevant sub-contractors and/or consultants.
31.2 Interest
To indemnify the insured for all sums which the insured shall become legally liable to pay as a result of any claim or claims first made against the insured during the period of insurance (in paragraph 4.6 below) by reason of any act, error and/or omission in connection with the provision of advice, design, specification and any professional services in connection with the Works.
31.3 Limit of indemnity
Not less than two million Euros (EUR 2,000,000) in respect of any one claim and four million Euros (EUR 4,000,000) in the aggregate per annum.
31.4 Maximum deductible threshold
Not to exceed [eight hundred and fifty thousand Euros (EUR 850,000)] for each and every claim.
31.5 Territorial limits
The Republic of Serbia.
31.6 [bookmark: _Ref477992039]Period of insurance
From the commencement of the Works to the Services Commencement Date and as appropriate renewable on an annual basis. Should any policy covering this requirement be underwritten on a claims made policy wording a period of twelve (12) years post expiry or termination of the Contract whichever occurs earlier.
31.7 Cover features and extensions
Legal defence costs.
31.8 Principal exclusions
(a) War and related perils.
(b) Nuclear/radioactive risks.
(c) Insolvency of the insured.
(d) Damage caused by the insured’s conscious, wilful or fraudulent act.
(e) Damage arising from the contracted extension of the insured's liability to the matters the insured is not otherwise legally liable for.
(f) Liquidated damages and penalties.
(g) Damage arising from the excess of estimated costs or time limits.
(h) Consequential damage (due to loss of profit, business interruption, claims under health and pension insurance).
(i) Damage arising after the loss of licence issued by the Serbian Chamber of Engineers, by withdrawal of licence and in other cases stipulated by the law.
(j) Liability for damage arising from faulty products and faulty materials used / installed in the design.
(k) Loss of design documents and other business documents.
(l) Damage as a consequence of environmental pollution.
(m) Damage gradually occurring due to the permanent effects of temperature, gases, vapour, humidity or precipitations (smoke, soot, dust).
(n) Any damage arising from losses, modifications, damage, reduced functionality, accessibility or usability of computer equipment and data, hardware, software, data carriers, microchips, integrated assemblies etc., regardless of whether these are a part of the computer or non-computer equipment.
32. [Marine Cargo Insurance]
Note: Details to be confirmed by the successful bidder prior to Contract Date. 
33. [Marine Cargo delay in Start Up Insurance]
Note: Details to be confirmed by the successful bidder prior to Contract Date.




[bookmark: SCH15Sec2P4][bookmark: _Toc478008088]Part 4
[bookmark: _Toc478008089]Insured parties common to all policies in Part 4 (unless stated otherwise)
1. Contractor
35. City
36. Relevant sub-contractors
37. Senior Lenders
38. Subordinated Lenders
each for their respective rights and interests in the period of the Interim Services.
1. [bookmark: _Ref477991608]Property Damage Insurance
39.1 [bookmark: _Ref477992078]Insured property
Project physical property which is the property of the Contractor or for which the Contractor is responsible during the period of the Interim Services.
39.2 Coverage
"All Risks" of physical loss or damage to the insured property (in paragraph 1.1 above) from any cause not excluded, (including machinery breakdown and computer breakdown in respect of appropriate equipment).
39.3 Sum insured
At all times an amount not less than the total reinstatement or replacement value of the insured property (in paragraph 1.1 above) plus provision to include other cover features and extensions (in paragraph 1.7 below) as appropriate.
39.4 Maximum deductible threshold
Not to exceed [five hundred thousand Euros (EUR 500,000)] each and every claim (escalated in accordance with Clause 1.13 of Section 1 of Schedule 15 (Insurances)).
39.5 Territorial limits
The Republic of Serbia.
39.6 Period of insurance
From the Interim Services Commencement Date to the Services Commencement Date renewable on an annual basis unless agreed otherwise by the parties.
39.7 [bookmark: _Ref477992094]Cover features and extensions
(a) Automatic reinstatement of sum insured.
(b) Capital additions clause.
(c) Seventy two (72) hour clause.
(d) Local authorities clause.
(e) Professional fees.
(f) Debris removal.
(g) Repair / reinstatement basis of claims settlement with cash option for non-reinstatement.
(h) Expediting expenses.
(i) Temporary offsite storage.
(j) Plans and documents.
(k) Temporary repairs.
(l) [Terrorism]
39.8 Principal exclusions
(a) War and related perils.
(b) Nuclear/radioactive risks.
(c) Pressure waves caused by aircraft and other aerial devices travelling at sonic or supersonic speeds.
(d) Wear, tear and gradual deterioration.
(e) Consequential financial losses.
(f) Cyber risks.
(g) Vehicles with road permit (including additional equipment) camper-trailers, trailers, railway locomotives or wagons, vessels or aircrafts except mechanical devices while on the insured location.
(h) Any physical injury directly or indirectly caused by, fully or partially, or that arise from: confiscation, retention, destruction, nationalization, requisition or enforced implementation with a decision of any state administration or public, municipal, local or customs authorities, unless as envisaged under the Memorandum (provisions)  on state authorities.
(i) Losses recovered under the CAR policy specified in paragraph 1 of Part 2 and Part 3 of Section 2 of this this Schedule 15 (Insurances).
40. Business Interruption Insurance
40.1 [bookmark: _Ref477992276]Insured parties
(a) Contractor
(b) Lenders
(c) Subordinated Lenders
each for their respective rights and interests in the Project
40.2 Indemnity
In respect of:
(a) loss of revenue (including but not limited to Services Payment and Third Party Income) during at least the minimum indemnity period (in paragraph 2.4 below) arising from an interruption or interference in the operation of the Interim Services as a result of loss or damage covered under Property Damage Insurance effected in accordance with paragraph 1 of Part 4 of Section 2 of this Schedule 15 (Insurances) including physical loss or damage which would be indemnifiable but for the application of any deductible;
(b) the economic additional expenditure necessarily and reasonably incurred for the purpose of avoiding or reducing the loss of revenue of the Contractor which without such expenditure would have taken place, during the Indemnity Period.
40.3 Sum insured
An amount sufficient to cover the sums the subject of the indemnity (in paragraph 2.1 above) for the minimum indemnity period (in paragraph 2.4 below).
40.4 [bookmark: _Ref477992134]Maximum deductible threshold
Not to exceed [sixty (60) days (escalated in accordance with Clause 1.13 of Section 1 of Schedule 15 (Insurances)).
40.5 Minimum indemnity period
[Twelve (12)] months.
40.6 Period of insurance
As per Property Damage Insurance (in paragraph 1 above).
40.7 Cover features and extensions
(a) Denial of access.
(b) Utilities.
(c) Accountants clause.
(d) Payments on account.
40.8 Principal exclusions
(a) Exclusions under the Property Damage Insurance specified in paragraph 1 of Part 4 of Section 2 of Schedule 15 (Insurances), other than for consequential financial losses. 
(b) Delayed response by a public body or state authority.
41. Third Party Public and Products Liability Insurance
41.1 Interest
To indemnify the insured in respect of all sums that the insured may become legally liable to pay (including claimant’s costs and expenses) as damages in respect of accidental:
(a) death, or bodily injury, illness, disease contracted by any person;
(b) loss or damage to property;
happening during the period of insurance (in paragraph 3.5 below) and arising out of or in connection with the Interim Services.
41.2 Limit of indemnity
Not less than two million five hundred thousand Euros (EUR 2,500,000) in respect of any one occurrence and five million Euros (EUR 5,000,000 in the aggregate per annum.
41.3 Maximum deductible threshold
Not to exceed [sixty thousand Euros (EUR 60,000)] for each and every occurrence. (escalated in accordance with Clause 1.13 of Section 1 of Schedule 15 (Insurances)).
41.4 Territorial limits
The Republic of Serbia.
41.5 [bookmark: _Ref477992314]Period of insurance
As per Property Damage Insurance (in paragraph 1 above).
41.6 Cover features and extensions
(a) Cross liability clause.
(b) Employers liability providing liability for death, illness, disease or bodily injury sustained by employees of the insured arising out of the course of their employment.
(c) Environmental losses arising from impairment of the environment (including damage to land or water) only if impairment of the environment has been caused by an individual sudden, unexpected event that deviates from a regular undisturbed event.
41.7 Principal exclusions
(a) War and related perils.
(b) Nuclear/radioactive risks.
(c) Liability arising out of the use of mechanically propelled vehicles whilst required to be compulsorily insured by legislation in respect of such vehicles. 
(d) Liability in respect of predetermined penalties or liquidated damages imposed under any contract entered into by the insured.
(e) Events more properly covered under a professional indemnity insurance policy.
(f) Liability arising from the ownership, possession or use of any aircraft or marine vessel.
(g) Liability arising from seepage and pollution unless caused by a sudden, unintended and unexpected occurrence, including, for the avoidance of doubt, accidents.
(h) When the insured knowingly and wilfully acts against rules or regulations according to which the business activity and/or occupation is carried out as stated in the certificate of concluded insurance.
(i) Acts of terrorism.
(j) Indirect or direct use of asbestos or other substances that contain asbestos, regardless of the quantity.
(k) Occupational disease of employees of the insured.
(l) Transmission of a disease.
(m) Action of electromagnetic field or electromagnetic interferences.
(n) Damages through electronic data losses.
(o) Toxic mould




[bookmark: SCH15Sec2P5][bookmark: _Toc478008090]Part 5
[bookmark: _Toc478008091]Insured parties common to all policies in Part 5 (unless stated otherwise)
1. Contractor
43. City
44. Relevant sub-contractors of any tier
45. Senior Lenders
46. Subordinated Lenders
each for their respective rights and interests in the period of the Services.
1. [bookmark: _Ref477991632]Property Damage Insurance
47.1 Insured property
Project physical property which is the property of the Contractor or for which the Contractor is responsible during the period of the Services.
47.2 Coverage
"All Risks" of physical loss or damage to the insured property (in paragraph 1.1 above) from any cause not excluded, (including machinery breakdown and computer breakdown in respect of appropriate equipment).
47.3 Sum insured
At all times an amount not less than the total reinstatement or replacement value of the insured property (in paragraph 1.1 above) plus provision to include other cover features and extensions (in paragraph 1.7 below) as appropriate.
47.4 Maximum deductible threshold
Not to exceed [five hundred thousand (Euro 500,000)] each and every claim (escalated in accordance with Clause 1.13 of Section 1 of Schedule 15 (Insurances)).
47.5 Territorial limits
The Republic of Serbia.
47.6 Period of insurance
From the Services Commencement Date to the expiry of the Contract and renewable on an annual basis unless agreed otherwise by the parties.
47.7 Cover features and extensions
(a) Automatic reinstatement of sum insured.
(b) Capital additions clause.
(c) Seventy two (72) hour clause.
(d) Local authorities clause.
(e) Professional fees.
(f) Debris removal.
(g) Repair / reinstatement basis of claims settlement with cash option for non-reinstatement.
(h) Expediting expenses.
(i) Temporary offsite storage.
(j) Plans and documents.
(k) Temporary repairs.
(l) [Terrorism]
47.8 Principal exclusions
(a) War and related perils.
(b) Nuclear/radioactive risks.
(c) Pressure waves caused by aircraft and other aerial devices travelling at sonic or supersonic speeds.
(d) Wear, tear and gradual deterioration.
(e) Consequential financial losses.
(f) Cyber risks.
(g) Vehicles with road permit (including additional equipment) camper-trailers, trailers, railway locomotives or wagons, vessels or aircrafts except mechanical devices while on the insured location.
(h) Any physical injury directly or indirectly caused by, fully or partially, or that arise from: confiscation, retention, destruction, nationalization, requisition or enforced implementation with a decision of any state administration or public, municipal, local or customs authorities, unless as envisaged under the Memorandum (provisions)  on state authorities.
(i) Losses recovered under the CAR policy specified in paragraph 1 of Part 2 and Part 3 of Section 2 of Schedule 15 (Insurances).
(j) Refractory linings exclusion
(k) Waste fuel quality exclusion
48. Business Interruption Insurance
48.1 [bookmark: _Ref477992467]Insured parties
(a) Contractor
(b) Lenders
(c) Subordinated Lenders
each for their respective rights and interests in the Project
48.2 Indemnity
In respect of:
(a) loss of revenue (including but not limited to Services Payment and Third Party Income) during at least the minimum indemnity period (in paragraph 2.4 below) arising from an interruption or interference in the operation of the Services as a result of loss or damage covered under Property Damage Insurance effected in accordance with paragraph 1 of Part 5 of Section 2 of this Schedule 15 (Insurances) including physical loss or damage which would be indemnifiable but for the application of any deductible;
(b) the economic additional expenditure necessarily and reasonably incurred for the purpose of avoiding or reducing the loss of revenue of the Contractor which without such expenditure would have taken place, during the Indemnity Period.
48.3 Sum insured
An amount sufficient to cover the sums the subject of the indemnity (in paragraph 2.1 above) for the minimum indemnity period (in paragraph 2.4 below).
48.4 [bookmark: _Ref477992446]Maximum deductible threshold
Not to exceed [sixty (60) days] (escalated in accordance with Clause 1.13 of Section 1 of Schedule 15 (Insurances)).
48.5 Minimum indemnity period
[thirty six (36)] months.
48.6 Period of insurance
As per Property Damage Insurance (in paragraph 1 above).
48.7 Cover features and extensions
(a) Denial of access.
(b) Utilities.
(c) Accountants clause.
(d) Payments on account.
48.8 Principal exclusions
(a) Exclusions under the Property Damage Insurance specified in paragraph 1 of Part 5 of Section 2 of this Schedule 15 (Insurances), other than for consequential financial losses. 
(b) Delayed response by a public body or state authority.
49. Third Party Public and Products Liability Insurance
49.1 Interest
To indemnify the insured in respect of all sums that the insured may become legally liable to pay (including claimant’s costs and expenses) as damages in respect of accidental:
(a) death, or bodily injury, illness, disease contracted by any person;
(b) loss or damage to property;
happening during the period of insurance (in paragraph 3.5 below) and arising out of or in connection with the Services.
49.2 Limit of indemnity
Not less than two million five hundred thousand Euros (EUR 2,500,000) in respect of any one occurrence and five million Euros (EUR 5,000,000) in the aggregate per annum.
49.3 Maximum deductible threshold
Not to exceed [sixty thousand Euros (EUR 60,000)] (escalated periodically in accordance with Clause 1.13 of Section 1 of Schedule 15 (Insurances)) for each and every occurrence of property damage (personal injury claims will be paid in full).
49.4 Territorial limits
The Republic of Serbia.
49.5 [bookmark: _Ref477992505]Period of insurance
As per Property Damage Insurance (in paragraph 1 above).
49.6 Cover features and extensions
(a) Cross liability clause.
(b) Employers liability providing liability for death, illness, disease or bodily injury sustained by employees of the insured arising out of the course of their employment.
(c) Environmental losses arising from impairment of the environment (including damage to land or water) only if impairment of the environment has been caused by an individual sudden, unexpected event that deviates from a regular undisturbed event.
49.7 Principal exclusions
(a) War and related perils.
(b) Nuclear/radioactive risks.
(c) Liability arising out of the use of mechanically propelled vehicles whilst required to be compulsorily insured by legislation in respect of such vehicles. 
(d) Liability in respect of predetermined penalties or liquidated damages imposed under any contract entered into by the insured.
(e) Events more properly covered under a professional indemnity insurance policy.
(f) Liability arising from the ownership, possession or use of any aircraft or marine vessel.
(g) Liability arising from seepage and pollution unless caused by a sudden, unintended and unexpected occurrence, including, for the avoidance of doubt, accidents.
(h) When the insured knowingly and wilfully acts against rules or regulations according to which the business activity and/or occupation is carried out as stated in the certificate of concluded insurance.
(i) Acts of terrorism.
(j) Indirect or direct use of asbestos or other substances that contain asbestos, regardless of the quantity.
(k) Occupational disease of employees of the insured.
(l) Transmission of a disease.
(m) Action of electromagnetic field or electromagnetic interferences.
(n) Damages through electronic data losses.
(o) Toxic mould




[bookmark: SCH15Sec2P6][bookmark: _Toc478008092]Part 6
[bookmark: _Toc478008093]Endorsements
Unless the context otherwise requires defined terms set out in the following endorsements shall have the meaning set out in the Contract.
1. Endorsement 1
Cancellation
This policy shall not be cancelled or terminated before the original expiry date is to take effect except in respect of non-payment of premium.
The insurer shall by written notice advise the City:
(a) at least thirty (30) days before any such cancellation or termination is to take effect;
(b) at least thirty (30) days before any reduction in limits or coverage or any increase in deductibles is to take effect; and
(c) of any act or omission or any event of which the insurer has knowledge and which might invalidate or render unenforceable in whole or in part this policy.
51. Endorsement 2 
Multiple Insured/Non-Vitiation Clause
Each of the parties comprising the insured shall for the purpose of this policy be considered a separate co-insured entity, insured on a composite basis, with the words "the insured" applying to each as if they were separately and individually insured provided that the total liability of the insurers under each section of this policy to the insured collectively shall not (unless the policy specifically permits otherwise) exceed the limit of indemnity or amount stated to be insured under that section or policy.  Accordingly, the liability of the insurers under this policy to any one insured shall not be conditional upon the due observance and fulfilment by any other insured party of the terms and conditions of this policy or of any duties imposed upon that insured party relating thereto, and shall not be affected by any failure in such observance or fulfilment by any such other insured party.
It is understood and agreed that any payment or payments by insurers to any one or more of the insureds shall reduce, to the extent of that payment, insurers' liability to all such parties arising from any one event giving rise to a claim under this policy and (if applicable) in the aggregate.
Insurers shall be entitled to avoid liability to or (as may be appropriate) claim damages from any insured party in circumstances of fraud misrepresentation non-disclosure or material breach of warranty or condition of this policy (each referred to in this Clause as a "Vitiating Act") committed by that insured party save where such misrepresentation non-disclosure or breach of warranty or condition was committed innocently and in good faith. 
For the avoidance of doubt it is however agreed that a Vitiating Act committed by one insured party shall not prejudice the right to indemnity of any other insured who has an insurable interest and who has not committed the Vitiating Act.
Insurers hereby agree to waive all rights of subrogation and/or recourse which they may have or acquire against any insured party (together with their employees and agents) except where the rights of subrogation or recourse are acquired in consequence of a Vitiating Act in which circumstances insurers may enforce such rights against the insured responsible for the Vitiating Act notwithstanding the continuing or former status of the vitiating party as an insured.
Notwithstanding any other provision of this policy or any other document or any act and/or omission by any insured party insurers agree that:
(a) no party other than the City has any authority to make any warranty, disclosure or representation in connection with this policy on behalf of the City;
(b) where any warranty, disclosure or representation is required from the City in connection with this policy insurers will contact the City in writing (in accordance with Endorsement 3, Part 6 of Schedule 15) and set out expressly the warranty, disclosure and/or representation required within a reasonable period of time from the City (regarding itself); and
(c) save as set out in a request from insurers to the City in accordance with 2 above, the City shall have no duty to disclose any fact or matter to insurers in connection with this policy save to the extent that for the City not to disclose a fact or matter would constitute fraudulent misrepresentation and/or fraudulent non-disclosure.
52. Endorsement 3
Communications
All notices or other communications under or in connection with this policy shall be given to each insured (and the City) in writing or by facsimile. Any such notice will be deemed to be given as follows:
(a) if in writing, when delivered;
(b) if by facsimile, when transmitted but only if, immediately after transmission, the sender’s facsimile machine records a successful transmission has occurred.
The address and facsimile number of the City for all notices under or in connection with this policy are those notified from time to time by the City for this purpose to the Contractor at the relevant time.  The initial address and facsimile number of the City are as follows:
The City:	
Address:	
Facsimile No:	[                    ]
Attention:	
It is further agreed that a notice of claim given by the City or any other insured shall in the absence of any manifest error be accepted by the insurer as a valid notification of a claim on behalf of all insureds.
53. Endorsement 4
Loss Payee (applicable only to the Physical Damage Policies)
Subject to the provision of Section 1 of this Schedule 15 all proceeds of this policy shall be payable without deduction or set-off to the Joint Insurance Account.
54. Endorsement 5
Primary Insurance
It is expressly understood and agreed that this policy provides primary cover for the insured parties and that in the event of loss destruction damage or liability covered by this policy which is covered either in whole or in part under any other policy or policies of insurance effected by or on behalf of any of the insured parties the insurers will indemnify the insured parties as if such other policy or policies of insurance were not in force and the insurers waive their rights of recourse if any against the insurers of such other policy or policies of insurance.
55. Endorsement 6
Ringfencing
The level of any indemnity available to an insured party under this policy in relation to any claim(s) concerning the Project shall not be affected and/or reduced by any claim(s) unrelated to the Project.




[bookmark: SCH15Sec2P7][bookmark: _Toc478008094]Part 7 
[bookmark: _Toc478008095]Broker’s Letter of Undertaking
To:	The City 
Dear Sirs
Contract dated [                    ] entered into between [                    ] (the "Contractor") and [           ] (the "City") (the "Contract")
1. We refer to the Contract.  Unless the context otherwise requires, terms defined in the Contract shall have the same meaning in this letter.
57. We act as insurance broker to the Contractor in respect of the Required Insurances and in that capacity we confirm that the Required Insurances which are required to be procured pursuant to Schedule 15 (Insurances) of the Contract:
57.1 where appropriate name you and such other persons as are required to be named pursuant to the Contract for their respective interests;
57.2 are, in our reasonable opinion as insurance brokers, as at today’s date, in full force and effect in respect of all the matters specified in the Contract; and that  
57.3 all premiums due to date in respect of the Required Insurances are paid and the Required Insurances are, to the best of our knowledge and belief, placed with insurers which, as at the time of placement, are reputable and financially sound.  We do not, however, make any representations regarding such insurers' current or future solvency or ability to pay claims; and that 
57.4 the endorsements set out in Part 6 (Endorsements) of Section 2 to Schedule 15 (Insurances) of the Contract are as at today's date in full force and effect in respect of the Required Insurances.
58. We further confirm that the attached cover notes confirm this position.
59. [bookmark: _Ref477993481]Pursuant to instructions received from the Contractor and in consideration of your approving our appointment or continuing appointment as brokers in connection with the Required Insurances, we hereby undertake in respect of the interests of the City in relation to the Required Insurances:
59.1 Notification Obligations
(a) to notify you at least twenty (20) days prior to the expiry of any of the Required Insurances if we have not received instructions from the Contractor to negotiate renewal and in the event of our receiving instructions to renew, to advise you promptly of the details thereof; 
(b) to notify you at least twenty (20) days prior to ceasing to act as brokers to the Contractor unless, due to circumstances beyond our control, we are unable to do so in which case we shall notify you as soon as practicable; and
(c) to pay into the Joint Insurance Account without set off or deduction of any kind for any reason all payments in respect of claims received by us from insurers in relation to the Required Insurances specified in Schedule 15 (Insurances).
59.2 Advisory Obligations
(a) to notify you promptly of any default in the payment of any premium for any of the Required Insurances; 
(b) to notify you if any insurer cancels or gives notification of cancellation of any of the Required Insurances, at least twenty (20) days before such cancellation is to take effect or as soon as reasonably practicable in the event that notification of cancellation takes place less than twenty (20) days before it is to take effect; 
(c) to notify you of any act or omission, breach or default of which we have knowledge which in our reasonable opinion may either invalidate or render unenforceable in whole or in part any of the Required Insurances or which may otherwise materially impact on the extent of cover provided under the Required Insurances;
(d) to advise the Contractor of its duties of disclosure to insurers and to specifically advise upon:
(i) the facts, circumstances and beliefs that should generally be disclosed to insurers; and
(ii) the obligation not to misrepresent any facts, matters or beliefs to insurers.
59.3 Disclosure Obligations
(a) [bookmark: _Ref477993456]to disclose to insurers all information made available to us from any source and any fact, change of circumstances or occurrence made known to us from any source which in our reasonable opinion is material to the risks insured against under the Required Insurances and which properly should be disclosed to insurers as soon as practicable after we become aware of such information, fact, change of circumstance or occurrence whether prior to inception or renewal or otherwise; and
(b) to treat as confidential all information so marked or otherwise stated to be confidential and supplied to us by or on behalf of the Contractor or the City and not to disclose such information, without the prior written consent of the supplier, to any third party other than those persons who, in our reasonable opinion have a need to have access to such information from time to time, and for the purpose of disclosure to the insurers or their agents in respect of the Required Insurances in discharge of our obligation set out at Clause 4.3(a) of this letter. Our obligations of confidentiality shall not conflict with our duties owed to the Contractor and shall not apply to disclosure required by an order of a court of competent jurisdiction, or pursuant to any applicable law, governmental or regulatory authority having the force of law or to information which is in the public domain.
59.4 Administrative Obligations
(a) [bookmark: _Ref477993468]to hold copies of all documents relating to or evidencing the Required Insurances, including but without prejudice to the generality of the foregoing, insurance slips, contracts, policies, endorsements and copies of all documents evidencing renewal of the Required Insurances, payment of premiums and presentation and receipt of claims;
(b) to supply to the City and/or its insurance advisers (or the City or its insurance advisers’ authorised representatives) promptly on written request copies of the documents set out in Clause 4.4(a) of this letter, and to the extent available, to make available to such persons promptly upon the City request the originals of such documents;
(c) to administer the payment of premiums due pursuant to the Required Insurances such that, in so far as we hold appropriate funds, all such premiums shall be paid to insurers in accordance with the terms of the Required Insurances;
(d) to administer the payment of claims from insurers in respect of the Insurances (the "Insurance Claims") including:
(i) negotiating settlement of Insurance Claims presented in respect of the Required Insurances; 
(ii) collating and presenting all information required by insurers in relation to Insurance Claims presented in respect of the Required Insurances, and
(iii) insofar as it is relevant and practicable, liaising with and reporting to each City throughout the settlement, payment and administration of such Insurance Claims.
(e) to advise the City promptly upon receipt of notice of any material changes which we are instructed to make in the terms of the Required Insurances and which, if effected, in our opinion as insurance brokers would result in any material reduction in limits or coverage or in any increase in deductibles, exclusions or exceptions;
(f) to advise the City in advance of any change to the terms of, or any lapse, non-renewal and/or cancellation of any policy maintained in respect of the Required Insurances; and 
(g) to use our reasonable endeavours to have endorsed on each and every policy evidencing the Required Insurances (when the same is issued) endorsements substantially in the form set out in Part 6 (Endorsements) of Section 2 of this Schedule 15 (Insurances) of the Contract.
59.5 Insurance Cost Reporting Procedures
To prepare following request, at the expense of the Contractor, a Joint Insurance Cost Report on behalf of both the Contractor and the Authority in accordance with the Insurance Review Procedure as set forth in Part 8 (Insurance Premium Risk Sharing) to Schedule 15 (Insurances) of the Contract.  We shall ensure that the information in the Joint Insurance Cost Report is fairly represented, based on the information available to us.
60. Notification Details
Our obligations at Clause 4 of this letter to notify or inform you shall be discharged by providing the requisite information in hard copy to:
[                    ] City 
61. We shall supply further letters in this form on renewal of each of the Required Insurances and at other times as requested by the City and shall supply copies of such letters to those parties identified to us by the City for such purposes.
Yours faithfully
--------------------
For and on behalf of [Contractor’s broker]



[bookmark: SCH15Sec2P8][bookmark: _Toc478008096]Part 8
[bookmark: _Toc478008097]Insurance Premium Risk Sharing Schedule (IPRSS)
1. Definitions
For the purposes of this Part 8 (Insurance Premium Risk Sharing Schedule) of this Schedule 15 (Insurances), the following words and expressions shall bear the following meanings:
"Actual Relevant Insurance Cost" means the aggregate of the annual insurance premiums reasonably incurred by the Contractor to maintain the Relevant Insurance during the Insurance Review Period but excluding insurance premium tax and all broker's fees and commissions;
"Base Cost" means EUR [To be determined between the parties prior to preferred bidder selection and calculated on a long term median level basis.  It is anticipated that there will be an Interim Services Base Cost and a Services Base Cost] being the amount as agreed at the bid date and set out in the Financial Model which represents the insurance costs (which excludes amounts in respect of insurance premium tax and all brokers' fees and commissions) which are proposed to be incurred to maintain the Relevant Insurance in each year following the Interim Services Commencement Date and the Services Commencement Date, expressed in real terms as at the bid date;
"Base Relevant Insurance Costs" means, the aggregate of the Base Costs which were (at bid date) projected to be incurred to maintain the Relevant Insurance during the Insurance Review Period indexed by actual Eurozone inflation rate from the bid date up to the dates on which the Relevant Insurance was placed or renewed either immediately before or during the Insurance Review Period (as applicable in respect of the year in question) less any Base Relevant Insurance Reduction;
"Base Relevant Insurance Reduction" means the reduction to be made to the Base Relevant Insurance Cost in respect of a risk which has become Uninsurable or a term or condition which is no longer available and shall be an amount that is either:
(a) [bookmark: _Ref477992565]the amount by which the Base Relevant Insurance Cost would have been a lesser amount had such a risk been Uninsurable or such a term or condition been unavailable at the Bid Date (which amount, for the avoidance of doubt, can be EUR 0); or
(b) if it is impossible to determine an amount pursuant to paragraph (a) above, an amount that is reasonable to be deducted from the Base Relevant Insurance Cost having due regard to:
(i) the amount by which the Actual Relevant Insurance Cost is less than it would have been as a result of the risk becoming Uninsurable, or the term or condition becoming unavailable (the "Actual Reduction");
(ii) the size of the Actual Reduction as a percentage of the Actual Relevant Insurance Cost immediately prior to the risk becoming Uninsurable, or the term or condition becoming unavailable; and
(iii) the effects of actual Eurozone inflation since the bid date;
"Business Interruption Cover" shall bear the meaning ascribed to it in Part 4 and Part 5 of Section 2 of Schedule 15 (Insurances);
"Construction Period Insurance" means the insurance set out in Part 1, Part 2 and Part 3 of Section 2 of Schedule 15 (Insurances);
"Exceptional Cost" means, for an Insurance Review Period, the extent to which there is an Insurance Cost Increase which exceeds in amount thirty percent (30%) of the Base Relevant Insurance Cost for that Insurance Review Period;
"Exceptional Saving" means, for an Insurance Review Period, the extent to which there is an Insurance Cost Decrease which exceeds in amount thirty percent (30%) of the Base Relevant Insurance Cost for that Insurance Review Period;
"First Insurance Review Date" means the first Business Day following the first anniversary of the Relevant Insurance Inception Date;
"Insurance Cost Decrease" means the Insurance Cost Differential if the value thereof is less than zero, multiplied by minus one; 
"Insurance Cost Differential" shall, subject to the Insurance Review Procedure, be determined as follows:
Insurance Cost Differential = (ARIC – BRIC) – (± PIC )
where:
ARIC is the Actual Relevant Insurance Cost
BRIC is the Base Relevant Insurance Cost
PIC is the Project Insurance Change;
"Insurance Cost Increase" means the Insurance Cost Differential if the value thereof is greater than zero;
"Insurance Review Date" means the First Insurance Review Date and, thereafter, each date falling on the second anniversary of the previous Insurance Review Date, except where such date lies beyond the end of the Contract, in which case the Insurance Review Date shall be the last renewal date of the Relevant Insurance Prior to the end of the Contract;
"Insurance Review Procedure" means the procedure set out in paragraph 2 of this Part 8 of Section 2 of Schedule 15 (Insurances);
"Insurance Review Period" means a two year period from the Relevant Insurance Inception Date and each subsequent two year period commencing on the second anniversary of the Relevant Insurance Inception Date except where the end of such period lies beyond the end of the Contract, in which case the Insurance Review Period shall be the period from the end of the penultimate Insurance Review Period to the last day of the Contract;
"Joint Insurance Cost Report" shall bear the meaning ascribed to it in paragraph 2.2 of this Part 8 of Section 2 of Schedule 15 (Insurances);
"Portfolio Cost Saving" means any insurance cost saving which arises from the Contractor changing the placement of the Required Insurances from being on a standalone project specific basis assumed at Financial Close and reflected in the Base Cost, to being on the basis of a policy (or policies) also covering risks on other projects or other matters which are outside the scope of the Project so as to benefit from portfolio savings and a Portfolio Cost Saving is defined to be a positive sum and cannot be less than zero;
"Power and Engineering Insurance Market" means the insurance market that insures or reinsures the majority of all European based Relevant Assets and at the date of the Contract the Power and Engineering Insurance Market is in Europe;
"PPP Insurance Market" means the insurance market which insures the majority of all public private partnership projects across all public private partnership sectors (as determined by the number of public private partnership projects, but excluding all waste public private partnership projects). At the date of the Contract the PPP Insurance Market is in Europe;
"Project Insurance Change" means any net increase (which shall be expressed as a positive number) or net decrease (which shall be expressed as a negative number) in the Actual Relevant Insurance Cost relative to the Base Relevant Insurance Cost, arising from:
1. the claims history or re-rating of the Contractor or any sub-contractor;
(d) the effect of any change in deductible unless the following applies:
(i) such change is attributable to circumstances generally prevailing in the Relevant Insurance Market; and
(ii) the deductible, further to such change, is either greater than or equal to the maximum in Part 4 and Part 5 of Section 2 of Schedule 15 (Insurances);
(e) any other issue or factor other than circumstances generally prevailing in the Relevant Insurance Market, except for any Portfolio Cost Saving.
For the purpose of determining the Insurance Cost Differential, in the event that there is a net increase, the Project Insurance Change shall have a positive value.  In the event that there is a net decrease the Project Insurance Change shall have a negative value;
"Relevant Assets" means assets in Europe insured and/or reinsured in the Power and Engineering Insurance Market, including:
1. municipal solid waste technology and other renewable technology;
(g) coal fired plants;
(h) oil fired plants;
(i) gas turbine power plants;
(j) coal/oil refineries;
(k) chemical plants;
(l) petrochemical plants;
(m) gas plants; and
(n) overhead transmission lines and underground cabling;
"Relevant Insurance" means the Required Insurance and any other insurances as may be required by law other than:
1. Construction Period Insurance as set out in Part 1, Part 2 and Part 3 of Section 2 of Schedule 15 (Insurances);
(p) Business Interruption Cover except to the extent that it relates to Unavoidable Fixed Costs; and
"Relevant Insurance Inception Date" means the date on which the Relevant Insurance is first providing active insurance cover to the Contractor, being a date no earlier than the Interim Services Commencement Date and thereafter the Services Commencement Date;
"Relevant Insurance Market" means the PPP Insurance Market and the Power and Engineering Insurance Market, weighted respectively as to [to be confirmed by the bidder relative to its Project solution]% and [to be confirmed by the bidder relative to its Project solution]%;
"Required Insurance" shall bear the meaning ascribed to it in the Contract;
"Revenue" means the projected Unavoidable Fixed Costs and Senior Debt Service Costs of the Contractor;
"Senior Debt Service Costs" shall mean interest and debt service costs incurred in respect of the Senior Financing Agreements less:
1. sums which are in arrears;
(r) all sums reserved by the Contractor and which the Contractor is entitled to use to make such payments, without breaching the Senior Financing Agreements;
"Unavoidable Fixed Costs" means the fixed costs incurred by the Contractor which first fall due for payment by the Contractor during the period of indemnity but excluding:
1. costs which could have reasonably been mitigated or avoided by the Contractor;
(t) payments to the Contractor's Associated Companies (save for the Construction Sub-Contractor and the Operating Sub-Contractor);
(u) payments which are not entirely at arm's length (provided that payments properly made under the Operating Subcontract shall be deemed to be at arm’s length);
(v) indirect losses suffered or allegedly suffered by any person;
(w) fines, penalties or damages for unlawful acts, breaches of contract or other legal obligations;
(x) payments the Contractor can recover under contract or in respect of which the Contractor has a remedy against another person in respect of the same liability;
(y) payments to the extent that the Contractor has available to it:
(i) reserves which the Contractor can draw upon without breaching the Senior Financing Agreements;
(ii) standby or contingent facilities or funds of Senior Debt or equity which the Contractor is entitled to have available;
(iii) payments representing any profits of the Project (to the extent not already excluded in (d) above).
63. [bookmark: _Ref477992577]Insurance Review Procedure
63.1 This procedure shall be used to determine whether the City shall bear any increase or benefit from any decrease in Relevant Insurance Costs.  
63.2 [bookmark: _Ref477992583]The Contractor's insurance broker shall prepare a report on behalf of both the Contractor and the City (the "Joint Insurance Cost Report").  The Joint Insurance Cost Report is to be prepared at the Contractor's expense and should, as a minimum, contain the following information for the relevant Insurance Review Period:
(a) a full breakdown of the Actual Relevant Insurance Cost;
(b) a full breakdown of the Base Relevant Insurance Cost;
(c) a spreadsheet (the "Insurance Summary Sheet") detailing separately:
(i) the sum(s) insured/limit of indemnity (i.e. rateable factor) for each of the Relevant Insurances;
(ii) the premium rate for each of the Relevant Insurances;
(iii) the net premium paid (or to be paid) for each of the Relevant Insurances (i.e. excluding both insurance premium tax and brokers fees and commissions);
(iv) the deductible(s) for each Relevant Insurance;
(v) details of any claims (paid or reserved) (including incident date, type and quantum) in excess of one hundred thousand Euros (EUR 100,000) being the amount stated in Section 1 of Schedule 15 (Insurances);
(d) an assessment and quantification of each Project Insurance Change together with reasons therefor;
(e) full details of any Portfolio Cost Savings;
(f) any other reasons that the Contractor believes may have caused a change (by way of increase or decrease relative to the Base Relevant Insurance Costs) in the Actual Relevant Insurance Cost;
(g) [bookmark: _Ref477992635]the opinion of the Contractor’s insurance broker as to the reasons why the Actual Relevant Insurance Cost has varied from the Base Relevant Insurance Cost, specifying the impact of each of the factors and quantifying the amount attributable to each factor specified above.  To the extent such information is available and having used all reasonable endeavours to obtain such information, the insurance broker's assessment should include:
(i) an assessment of the magnitude of, and reasons for, insurance rate movement generally prevailing in the Power and Engineering Insurance Market, including full details of the information underpinning the assessment.  This should include:
(1) feedback received further to discussions with at least three lead underwriters at each insurance renewal or placement during the relevant Insurance Review Period;
(2) premium rate change information broadly corresponding to the same period further to review of insurance cost data for a representative sample of Relevant Assets in Europe for which the Relevant Insurance has been renewed by the Contractor's insurance broker during the six (6) Months prior to the relevant Insurance Review Date;
(3) all additional available evidence of any changes to circumstances generally prevailing in the Power and Engineering Insurance Market that are deemed to have contributed to any Insurance Cost Differential. This should include details of movements in any other index which both Parties agree is relevant to the Power and Engineering Market which is or becomes available;
(ii) an assessment of the magnitude of, and reasons for insurance rate movements generally prevailing in the PPP Insurance Market, including all available evidence of changes to circumstances generally prevailing in the PPP Insurance Market that are deemed to have contributed to any Insurance Cost Differential plus, if available from other appropriate sources, details of changes in insurance cost across the European public private partnership market as a whole; and
(iii) the calculation of the Insurance Cost Differential and any Exceptional Cost or Exceptional Saving arising from this calculation.
63.3 The Contractor shall, as soon as is reasonably practicable, notify the City if the Contractor's insurance broker is unable to obtain any of the information required under paragraph (g) of this Part 8 of Section 2 (Insurance Premium Risk Sharing) of this Schedule 15 (Insurances). The City shall be entitled to provide the Contractor's insurance broker with any such information for inclusion in the Joint Insurance Cost Report and the Contractor shall reimburse the City’s costs that have been reasonably and properly incurred in obtaining and providing such information.
63.4 The Contractor shall procure that its insurance broker, no later than the date which is twenty five (25) Business Days after the Insurance Review Date, delivers to the City at the same time as it delivers to the Contractor at least two copies of the Joint Insurance Cost Report. Following receipt of the Joint Insurance Cost Report the City shall notify the Contractor in writing within twenty five (25) Business Days whether or not it accepts the Joint Insurance Cost Report including full details of any disagreement. If the City does not provide such notification and/or details of any disagreement to the Contractor within twenty five (25) Business Days, the City shall be deemed to have accepted the Joint Insurance Cost Report. If the City disagrees with any item in the Joint Insurance Cost Report, the Parties shall use their respective reasonable endeavours acting in good faith to agree the contents of the Joint Insurance Cost Report. If the Parties fail to agree the contents of the Joint Insurance Cost Report within forty five (45) Business Days from the date it was delivered to the City, the matter shall be resolved in accordance with Schedule 21 (Dispute Resolution Procedure), provided always that references in Schedule 21 (Dispute Resolution Procedure) to an expert shall be construed as references to an independent insurance expert agreed by the Parties.
64. Sharing of Exceptional Cost and Exceptional Saving
64.1 If, following the implementation and completion of the Insurance Review Procedure, it is agreed or determined that there is an Exceptional Cost, the City shall within twenty (20) Business Days of completion of the Insurance Review Procedure make a one-off lump-sum payment to the Contractor equal to eighty five percent (85%) of the Exceptional Cost.
64.2 If, following the implementation and completion of the Insurance Review Procedure, it is agreed or determined that there is an Exceptional Saving, the Contractor shall within twenty (20) Business Days of completion of the Insurance Review Procedure make a one-off lump-sum payment to the City equal to eighty five percent (85%) of the Exceptional Saving.
64.3 Following the completion of the Insurance Review Procedure, if it is agreed or determined that there is neither an Exceptional Cost nor an Exceptional Saving, any Insurance Cost Differential shall be borne by or benefit the Contractor.



[bookmark: _Ref457510285][bookmark: SCH16][bookmark: _Toc478008098]Schedule 16
[bookmark: _Toc478008099]Off-Take Agreements and Third Party Waste Contracts
[bookmark: SCH16P1][bookmark: _Toc478008100]Part 1 – General Provisions
1. Off-Take Agreements
1.1 New Off-Take Agreements
At any time after the date of this Contract, if and whenever the Contractor (or a Sub-Contractor) enters into an Off-Take Agreement other than the Electricity Off-Take Agreement or the Heat Off-Take Agreement, the Contractor shall:
(a) ensure or procure that any such Off-Take Agreement is in writing and:
(i) is consistent with the full and punctual performance by the Contractor of its obligations under the Contract, including but not limited to its obligations under Clauses 25 (Services), 62.3 (Assignment of Rights, etc) and 62.4 (Transfer of Assets);
(ii) is on reasonable arm’s length terms including, for the avoidance of doubt, as regards the payment of income to the Contractor (or Sub-Contractor);
(iii) contains provisions whereby the breakage costs in circumstances where they could be passed to the City are limited to those that a commercially prudent facility operator having regard to generally accepted market practice would accept in an arm’s length contract for the relevant Off-Take Agreement and further are limited to direct losses; and
(iv) except where the City agrees otherwise (acting reasonably), includes a right on the part of the Contractor (or Sub-Contractor) to:
(1) assign, at the request of the City, free of charge all of the Contractor’s title and interest in and to such Off-Take Agreement to the City (or City nominated person) on termination or expiry of this Contact;
(2) terminate such Off-Take Agreement on reasonable notice, taking into account the expected value and duration of the Off-Take Agreement; and
(3) claim compensation or increase the price payable to the Contractor (or Sub-Contractor) under the terms of such Off-Take Agreement to take into account changes in law which will or are likely to result in an increase in the costs or a reduction in the income or revenues of the Contractor (or Sub-Contractor); and
(b) deliver a full copy of each such Off-Take Agreement to the City within ten (10) Business Days of the date of its execution.
1.2 Performance of Off-Take Agreements
The Contractor shall (and shall procure, where relevant, that each Sub-Contractor shall):
(a) fully perform all of its obligations under, and observe all of the provisions of, each Off-Take Agreement, save to the extent that performance would adversely impact on the full and punctual performance by the Contractor of its obligations under the Contract;
(b) exercise any and all rights that it may have from time to time under each Off-Take Agreement; and
(c) notify the City immediately upon the Contractor becoming aware of the occurrence of any event which:
(i) constitutes, or may (in the Contractor's reasonable opinion) constitute, an event of force majeure under the terms of any Off-Take Agreement; and/or
(ii) gives rise to, or which may (in the Contractor's reasonable opinion) if not remedied give rise to, a right for either party to an Off-Take Agreement to terminate and/or suspend performance of the whole or a material part of any Off-Take Agreement; 
(d) not:
(i) terminate or agree to the termination of all or part of any of any Off-Take Agreement;
(ii) make or agree to make any material variation to any Off-Take Agreement;
(iii) in any material respect depart from its obligations, (or waive or allow to lapse any rights it may have in a material respect), or procure that any counterparty to an Off-Take Agreement in any material respect departs from its obligations (or waives or allows to lapse any rights it may have in any material respect), under any Off-Take Agreement; or
(iv) enter into (or permit the entry into by any other person of) any agreement replacing all or part of (or otherwise materially and adversely affecting the interpretation of) any Off-Take Agreement,
unless the proposed course of action (and any relevant documentation) has been submitted to the City’s Representative for review under the Review Procedure and there has been no objection in accordance with paragraph 3 of the Review Procedure within twenty (20) Business Days of receipt by the City’s Representative of the submission of the proposed course of action (and any relevant documentation), or such shorter period as may be agreed by the Parties.
1.3 Changes to Off-Take Agreements
No amendment, waiver or exercise of a right under any Off-Take Agreement shall have the effect of increasing the City’s liabilities on early termination of this Contract unless the Contractor has obtained the prior written consent of the City to such increased liability for the purposes of this paragraph 1.3 (Changes to Off-Take Agreements).
1.4 [bookmark: _Ref464815267]Heat Off-Take Agreement
0. The Contractor shall:
0. enter into the Heat Off-Take Agreement in the form set out in Part 2 of this Schedule 16 (Off-Take Agreements and Third Party Waste Contracts) as soon as possible after the Contract Date and in any event, on or before the Effective Date Longstop Date; and 
0. thereafter:
1. comply fully with the Heat Off-Take Agreement; and 
1. comply fully with this Contract, insofar as they relate to the Heat Off-Take Contract, including but not limited to Clause 6 (Project Documents) and paragraphs 1.2 and 1.3 (inclusive) of this Schedule 16 (Off-Take Agreements and Third Party Waste Contracts); and
1. exercise and enforce all the rights, powers and discretions conferred on the Contractor under or available to it under Applicable Law in respect of the Heat Off-Take Agreement; and
1. generally do all things which may be necessary to enforce the due and diligent performance of the Heat Off-Take Agreement at all times by the Heat Off-Taker.
[bookmark: _Ref473214813]The City acknowledges that, subject to the terms of the [Heat Off-Take Direct Agreement and the Heat Off-Take Collateral Warranty], pursuant to the terms of the Heat Off-Take Agreement, the Contractor is entitled in certain circumstances to:
suspend performance of certain of its obligations under the Heat Off-Take Agreement; and/or
terminate the Heat Off-Take Agreement.
Such circumstances include where the Heat Off-Taker is in breach of its obligations to pay the Contractor for heat supplied under the Heat Off-Take Agreement.
[bookmark: _Ref464817144]Where pursuant to the terms of the Heat Off-Take Agreement, the Contractor is entitled to:
suspend performance of certain of its obligations under the Heat Off-Take Agreement; and/or
terminate the Heat Off-Take Agreement, 
it shall notify the City in writing immediately and shall not take any steps to suspend performance of and/or terminate the Heat Off-Take Agreement until such notice has been provided.  If and to the extent that the Contractor fails to comply with the requirements of this paragraph 1.4(d), it shall not be entitled to the protection afforded to it by the City pursuant to Part [*] of the Payment Mechanism. 
Subject to paragraph 1.4(d), where the Contractor is entitled to, and does:
suspend performance of certain of its obligations under the Heat Off-Take Agreement; and/or
terminate the Heat Off-Take Agreement,
the Contractor shall take all reasonable steps to mitigate the consequences of such suspension of performance and/or termination, which shall include (but not be limited to) maximising the production and sale of electricity under the Power Purchase Agreements or otherwise.
Where the Heat Off-Take Agreement is terminated or suspended by the Contractor pursuant to and in accordance with its terms, provided that the Contractor is fully complying with its obligations under this paragraph 1.4 (Heat Off-Take Agreement), such termination or suspension shall be treated and assessed in accordance with Schedule 4 (Payment Mechanism) save that:
any compensation on termination or other amounts which are paid to the Contractor by the Heat Off-Taker as a consequence of (or in connection with) the Heat Off-Take Agreement being suspended or terminated on or prior to the date on which the relevant adjustment to the Base Case is made, shall be taken into account in determining the Energy Income Excess adjustment; and
any compensation on termination or other amounts which are paid to the Contractor by the Heat Off-Taker as a consequence of (or in connection with) the Heat Off-Take Agreement being suspended or terminated after the date on which the relevant adjustment to the Base Case is made, shall be taken into account in determining the Energy Income Excess adjustment in Part [B] of Schedule 4 (Payment Mechanism).
Where the Heat Off-Take Agreement is terminated or suspended by the Contractor pursuant to and in accordance with its terms, provided that the Contractor is fully complying with its obligations under this paragraph 1.4 (Heat Off-Take Agreement), where the Heat Off-Taker had agreed in writing to an adjustment to the heat unit price, such adjustment shall be treated and assessed in accordance with Schedule 4 (Payment Mechanism).
1.5 Initial Power Purchase Agreement
0. The Contractor shall enter into the Initial Power Purchase Agreement in the form prescribed by the Energy Law as soon as possible after the Contract Date and in any event, on or before the Effective Date Longstop Date; and 
0. thereafter, comply fully with the provisions of:
2. the Initial Power Purchase Agreement; and 
2. this Contract, insofar as they relate to the Initial Power Purchase Agreement, including but not limited to Clause 6 (Project Documents) and paragraphs 1.2 and 1.3 (inclusive) of this Schedule 16 (Off-Take Agreements and Third Party Waste Contracts); 
2. exercise and enforce all the rights, powers and discretions conferred on the Contractor under or available to it under Applicable Law in respect of the Initial Power Purchase Agreement; and
2. generally do all things which may be necessary to enforce the due and diligent performance of the Initial Power Purchase Agreement at all times by the other counterparty to the Initial Power Purchase Agreement.
1.6 Subsequent Power Purchase Agreements
0. Following the expiry and/or termination of the Initial Power Purchase Agreement, the Contractor shall use all reasonable endeavours to agree the terms of and enter into one or more Subsequent Power Purchase Agreements with a third party off-taker with a view to ensuring that the Contractor is able to sell all of the electricity generated by the Facilities (other than electricity used by the Contractor for its own purposes) to a third party off-taker continuously throughout the remainder of the Contract Period. 
0. Following the execution of any Subsequent Power Purchase Agreement, the Contractor shall comply fully with the provisions of:
4. the relevant Subsequent Power Purchase Agreement; and 
4. this Contract, insofar as they relate to the Subsequent Power Purchase Agreement, including but not limited to Clause 6 (Project Documents) and paragraphs [1.2 and 1.3] (inclusive) of this Schedule 16 (Off-Take Agreements and Third Party Waste Contracts); 
4. exercise and enforce all the rights, powers and discretions conferred on the Contractor under or available to it under Applicable Law in respect of the Subsequent Power Purchase Agreement; and
4. generally do all things which may be necessary to enforce the due and diligent performance of the Subsequent Power Purchase Agreement at all times by the other counterparty to the Subsequent Initial Power Purchase Agreement. 
0. The Third Party Income sharing provisions in Part [*] of Schedule 4 (Payment Mechanism) shall apply to any income received by the Contractor under or in connection with any Subsequent Power Purchase Agreement.
2. Third Party Waste Contracts
2.1 Execution of Third Party Waste Contracts
At any time after the Contract Date, if and whenever the Contractor (or a Sub-Contractor) enters into a Third Party Waste Contract, the Contractor shall:
(a) ensure or procure that any such Third Party Waste Contract is in writing and:
(i) is consistent with the full and punctual performance by the Contractor of its obligations under the Contract, including but not limited to its obligations under Clauses 25 (Services), 26.6 (Third Party Waste), 26.8 (Priority of Waste), 62.3 (Assignment of Rights, etc), 62.4 (Transfer of Assets);
(ii) is on reasonable arm’s length terms including, for the avoidance of doubt, as regards the payment of income to the Contractor (or Sub-Contractor);
(iii) contains provisions whereby the breakage costs in circumstances where they could be passed to the City are limited to those that a commercially prudent facility operator having regard to generally accepted market practice would accept in an arm’s length contract for the relevant Third Party Waste Contract and further are limited to direct losses; and
(iv) except where the City agrees otherwise (acting reasonably), includes a right on the part of the Contractor (or Sub-Contractor) to:
(1) assign, at the request of the City, free of charge all of the Contractor’s rights, title and interest in and to such Third Party Waste Contract to the City (or City nominated person) on termination or expiry of this Contact;
(2) terminate such Third Party Waste Contract on reasonable notice, taking into account the expected value and duration of the Third Party Waste Contract; and
(3) claim compensation or increase the price payable to the Contractor (or Sub-Contractor) under the terms of such Third Party Waste Contract to take into account changes in law which will or are likely to result in an increase in the costs or a reduction in the income or revenues of the Contractor (or Sub-Contractor); and
(b) deliver a full copy of each such Third Party Waste Contract to the City within ten (10) Business Days of the date of its execution.
2.2 Performance of Third Party Waste Contracts
The Contractor shall (and shall procure, where relevant, that each Sub-Contractor shall):
(a) fully perform all of its obligations under, and observe all of the provisions of, each Third Party Waste Contract, save to the extent that performance would adversely impact on the full and punctual performance by the Contractor of its obligations under the Contract;
(b) exercise any and all rights that it may have from time to time under each Third Party Waste Contract; and
(c) notify the City as soon as reasonably practicable upon the Contractor becoming aware of the occurrence of any event which:
(i) constitutes, or may (in the Contractor's reasonable opinion) constitute, an event of force majeure under the terms of any Third Party Waste Contract; and/or
(ii) gives rise to, or which may (in the Contractor's reasonable opinion) if not remedied give rise to, a right for either party to a Third Party Waste Contract to terminate and/or suspend performance of the whole or a material part of any Third Party Waste Contract.
2.3 Changes to Third Party Waste Contracts
No amendment, waiver or exercise of a right under any Third Party Waste Contract shall have the effect of increasing the City’s liabilities on early termination of this Contract unless the Contractor has obtained the prior written consent of the City to such increased liability for the purposes of this paragraph (Changes to Third Party Waste Contracts).


[bookmark: SCH16P2][bookmark: _Toc478008101]Part 2
[bookmark: _Toc478008102]Form of Heat Off-Take Agreement

[Agreed Form of Agreement to be inserted]
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[bookmark: SCH17][bookmark: _Toc478008103]Schedule 17
[bookmark: _Toc478008104]Refinancings
1. Requirement For City Consent
The Contractor shall obtain the City’s prior written consent to any Qualifying Refinancing and both the City and the Contractor shall at all times act in good faith with respect to: 
(a) any Refinancing; or
(b) any potential or proposed Refinancing under paragraph  8 of this Schedule 17 (Refinancings). 
2. Share Of Gain
2.1 The City shall be entitled to receive a 50% per cent share of any Refinancing Gain arising from a Qualifying Refinancing.
3. No Withholding Or Delay
The City shall not withhold or delay its consent to a Qualifying Refinancing to obtain a greater share of the Refinancing Gain than that specified in paragraph 2 of this Schedule 17 (Refinancings).  Nor shall the City unreasonably withhold or delay its consent of a Qualifying Refinancing which is required and unavoidable as a result of the maturity or pending maturity of the Senior Debt.
4. Contractor Details
4.1 Provision of Details 
The Contractor shall promptly provide the City with full details of any proposed Qualifying Refinancing including a copy of the proposed Financial Model relating to it (if any) and the basis for the assumptions used in the proposed Financial Model.  The City shall (before, during and at any time after any Refinancing) have unrestricted rights of audit over any Financial Model and any documentation (including any aspect of the calculation of the Refinancing Gain) used in connection with a Refinancing, whether that Refinancing is a Qualifying Refinancing or not.
4.2 Receipt of Gain
The City shall have the right to elect to receive its share of any Refinancing Gain as either:
(a) a single payment in an amount less than or equal to any Distribution made on or about the date of the Refinancing;
(b) a reduction in the Services Payments over the remainder of the Contract Period; or
(c) a combination of any of the above.
5. Method Of Calculation
The City and the Contractor will negotiate in good faith to agree the basis and method of calculation of the Refinancing Gain and payment of the City’s share of the Refinancing Gain (taking into account how the City has elected to receive its share of the Refinancing Gain under paragraph 4.1 (Receipt of Gain)).  If the Contractor and the City fail to agree the basis and method of calculation of the Refinancing Gain or the payment of the City’s share, the dispute shall be determined in accordance with the Dispute Resolution Procedure.
6. Costs
The Refinancing Gain shall be calculated after taking into account the reasonable and proper professional costs that each Party directly incurs in relation to the Qualifying Refinancing (as well as any unavoidable costs incurred by the Contractor as a consequence of the termination of interest rate or foreign currency hedging arrangements and other unavoidable breakage costs which are, in each case, payable pursuant to the Financing Agreements) and on the basis that all reasonable and proper professional costs incurred by the City will be paid to the City by the Contractor within twenty (20) Business Days of any Qualifying Refinancing.
7. Notifiable Financings
7.1 Without prejudice to the other provisions of this Schedule, the Contractor shall:
(a) notify the City of all Notifiable Financings on becoming aware of the same and again when they are entered into and provide full details of the same; and
(b) include a provision in the Financing Agreements (other than the Subordinated Financing Agreements) whereby the City is entitled to be informed of any proposals which the Senior Lenders may have to refinance the Financing Agreements (other than the Subordinated Financing Agreements)
8. City Right To Request Refinancing
8.1 If the City (acting reasonably) considers the funding terms generally available in the market to be more favourable than those reflected in the Financing Agreements, (other than the Subordinated Financing Agreements) the City may, by notice in writing to the Contractor, require the Contractor to request potential funders to provide terms for a potential Refinancing (a "Refinancing Notice").
8.2 The Refinancing Notice shall set out in reasonable detail the grounds upon which the City believes such funding terms to be available.  The Contractor and the City shall meet to discuss the Refinancing Notice within 28 days.  Such a meeting will consider the evidence available to both parties about the availability of funding terms for a potential Refinancing.  The City shall be entitled to withdraw the Refinancing Notice at or before such a meeting, or within ten days following the meeting.
8.3 If the City serves a Refinancing Notice which is not withdrawn pursuant to paragraph 8.2 of this Schedule 17 (Refinancings) then the Contractor shall:
(a) act promptly, diligently and in good faith with respect to the potential Refinancing;
(b) use all reasonable endeavours to obtain the most favourable available terms from existing and/or new lenders for any potential Refinancing, for the avoidance of doubt also being terms which are likely to generate a positive Refinancing Gain after the deduction of costs in accordance with paragraph 6 of this Schedule 17 (Refinancings), provided that nothing in this paragraph 8.2(b) shall require the Contractor to propose or agree to the terms of any potential Refinancing which would have the effect of materially increasing the Contractor's actual or contingent risk (whether financial or otherwise) and/or be otherwise materially prejudicial to the Contractor; and
(c) either:
(i) as soon as reasonably practicable after receipt of the Refinancing Notice, provide to the City (i) full details of the proposed Refinancing, including a revised financial model and the basis for the assumptions used in the revised financial model and evidence to the reasonable satisfaction of the City that these assumptions represent the most favourable available terms for the potential Refinancing on the basis set out in paragraph 8.3(b) of this Schedule 17 (Refinancings) above and (ii) initial drafts of any changes to this Contract including in relation to potential compensation on termination which might be required to give effect to the proposed Refinancing; or
(ii) if the Contractor (acting reasonably) believes that it is not possible to obtain funding terms which are more favourable than those reflected in the Financing Agreements (other than the Subordinated Financing Agreements) in accordance with the requirements of paragraph 8.3(b) provide evidence to the reasonable satisfaction of the City for such belief and evidence to the reasonable satisfaction of the City that the Contractor has complied with its obligations in paragraphs 8.3(a) and 8.3(b) of this Schedule 17 (Refinancings).
8.4 Following receipt of the information referred to in paragraph 8.3(c)(i) of this Schedule 17 (Refinancings), the City shall (in its absolute discretion) either:
(a) instruct the Contractor to implement the proposed Refinancing;  or
(b) instruct the Contractor to discontinue the proposed Refinancing
provided that if the City reasonably considers that the requirements of paragraph 8.3(c)(i) of this Schedule 17 (Refinancings) have not been satisfied, the City may require the Contractor to satisfy its obligations under paragraph 8.3(c)(i) of this Schedule 17 (Refinancings), whereupon paragraphs 8.3 and 8.4 of this Schedule 17 (Refinancings) shall apply as if the City had served a Refinancing Notice.
8.5 If the City instructs the Contractor to implement the proposed Refinancing:
(a) the Contractor shall, as soon as reasonably practicable, use all reasonable endeavours to procure that such proposed Refinancing is implemented;  and
(b) such proposed Refinancing shall be deemed to be a Qualifying Refinancing;  and
(c) this Schedule 17 (Refinancings) shall apply.
8.6 If:
(a) the City instructs the Contractor to discontinue the potential Refinancing pursuant to paragraph 8.4(b) of this Schedule 17 (Refinancings); or
(b) the requirements of paragraph 8.3(c)(ii) of this Schedule 17 (Refinancings) are satisfied,
then the City shall reimburse the Contractor for the reasonable and proper professional costs incurred by the Contractor in relation to the potential Refinancing, such costs to be paid to the Contractor by the City within 28 days after receipt of a valid invoice in respect of such amount.  Such costs shall not include any internal management costs incurred by the Contractor except insofar as (a) it can be demonstrated to the reasonable satisfaction of the City that such costs have been incurred in place of professional costs which would in the normal course of such business have been paid to third parties and (b) the City has, by prior written agreement, approved the use of such internal management resource. 
8.7 The City shall be entitled to issue a Refinancing Notice under paragraph 8.1 of this Schedule 17 (Refinancings) at any time but not more than once in any two-year period.  For the avoidance of doubt, a Refinancing Notice that has been withdrawn under paragraph 8.2 of this Schedule 17 (Refinancings) has been issued for the purpose of this paragraph 8.7.
9. Definitions
In each part of this Schedule 17 (Refinancings), the following expressions (in addition to those specified in Schedule 1 (Definitions) shall, save where the context or the express provisions of this Contract otherwise requires or admits, have the following meanings:
"Equity IRR" means the projected blended rate of return to the Relevant Persons over the full term of this Contract, having regard to Distributions made and projected to be made;
"Exempt Refinancing" means:
(a) a change in taxation or change in accounting treatment;
(b) the exercise of rights, waivers, consents and similar actions which relate to day to day administrative and supervisory matters, and which are in respect of:
(i) breach of representations and  warranties or undertakings;
(ii) movement of monies between the Project Accounts in accordance with the terms of the Senior Financing Agreements as at Financial Close (or as amended with the prior written approval of the City);
(iii) late or non-provision of information, consents or licences;
(iv) amendments to Sub-Contracts;
(v) approval of revised technical and economic assumptions for financial model runs (to the extent required for forecasts under the Financing Agreements as at Financial Close (or as amended with the prior written approval of the City));
(vi) restrictions imposed by the Senior Lenders on the dates at which the Senior Debt  can be advanced to the Contractor under the Senior Financing Agreements and/or amounts released from the [Escrow Account][footnoteRef:7] during the [Initial Availability Period][footnoteRef:8], each as defined in the Senior Financing Agreements as at Financial Close or as amended with the prior written approval of the City) and which are given as a result of any failure by the Contractor to ensure that the construction work is performed in accordance with the agreed construction programme and which are notified in writing by the Contractor or the Senior Lenders to the City prior to being given; [7:  	To be updated to reflect the relevant defined term in the Senior Financing Agreements]  [8:  	To be updated to reflect the relevant defined term in the Senior Financing Agreements] 

(vii) changes to milestones for drawdown and/or amounts released from the [Escrow Account][footnoteRef:9] during the [Initial Availability Period][footnoteRef:10] set out in the Senior Financing Agreements as at Financial Close or as amended with the prior written approval of the City) and which are given as a result of any failure by the Contractor to ensure that construction work is performed in accordance with the agreed construction programme and which are notified in writing by the Contractor or the Senior Lenders to the City prior to being given; [9:  	To be updated to reflect the relevant defined term in the Senior Financing Agreements]  [10:  	To be updated to reflect the relevant defined term in the Senior Financing Agreements] 

(viii) failure by the Contractor to obtain any consent by statutory bodies required by the Senior Financing Agreements as at Financial Close or as amended with the prior written approval of the City); or
(ix) voting by the Senior Lenders and the voting arrangements between the Senior Lenders in respect of the levels of approval required by them under the Senior Financing Agreements as at Financial Close or as amended with the prior written approval of the City);
(c) any amendment, variation or supplement of any agreement approved by the City as part of any Qualifying Variation under this Contract;
(d) any sale of shares in the Contractor or Holdco by the shareholders or securitisation of the existing rights and/or interests attaching to shares in the Contractor or Holdco provided that this paragraph (d) shall, in respect of shares in Holdco, only apply so long as Holdco holds 100% of the issued share capital of the Contractor;
(e) any sale or transfer of the Subordinated Lenders’ existing rights and/or interests under the Subordinated Financing Agreements or securitisation of the Subordinated Lenders’ existing rights and/or interests under the Subordinated Financing Agreements; or
(f) any Qualifying Bank Transaction;
"Notifiable Financings" means any Refinancing described in [paragraphs (a) or (c)] of the definition of Refinancing and any other arrangement which has or would have a similar effect or which has or would have the effect of limiting the ability of the Contractor and/or any Affiliate of the Contractor to carry out any such refinancing or other arrangement which would have a similar effect;
"Pre-Refinancing Equity IRR" means the nominal post-tax (ie pre-tax with respect to Shareholders, post-tax with respect to the Contractor) Equity IRR calculated immediately prior to the Refinancing;
"Project Accounts" means the accounts referred to in and required to be established under the Senior Financing Agreements;
"Qualifying Bank Transaction" means:
(g) the syndication by a Senior Lender, in the ordinary course of its business, of any of its rights or interests in the Senior Financing Agreements;
(h) the grant by a Senior Lender of any rights of participation, or the disposition by a Senior Lender of any of its rights or interests (other than as specified in paragraph (a) above), in respect of the Senior Financing Agreements in favour of:
(i) any other Senior Lender;
(ii) any Qualifying Institution; or
(iii) any other institution in respect of which the prior written consent of the City has been given; and/or
(i) the grant by a Senior Lender of any other form of benefit or interest in either the Senior Financing Agreements or the revenues or assets of the Contractor or Holdco, whether by way of security or otherwise, in  favour of:
(i) any other Senior Lender;
(ii) any Qualifying Institution; or
(iii) any other institution in respect of which  the prior written consent of the City has been given;
"Qualifying Institution" means:
(j) any institution which is recognised or permitted under Applicable Law to carry on the business of a credit institution or which is otherwise permitted to accept deposits in the Republic of Serbia;
(k) a trustee of a charitable trust which has (or has had at any time during the previous two (2) years) assets of at least €10,000,000 (or its equivalent in any other currency at the relevant time);
(l) a trustee of an occupational pension scheme which has (or has had at any time during the previous two (2) years) at least fifty (50) members and assets under management of at least €10,000,000 (or its equivalent in any other currency at the relevant time); or
(m) a local authority or public authority;
"Qualifying Refinancing" means any Refinancing that will give rise to a Refinancing Gain greater than zero that is not an Exempt Refinancing;
"Refinancing" means:
1. any amendment, variation, novation, supplement or replacement of any Financing Agreement (other than any Subordinated Financing Agreement);
(o) the exercise of any right, or the  grant of any waiver or consent, under any Financing Agreement (other than any Subordinated Financing Agreement);
(p) the disposition of any rights or interests in, or the creation of any rights of participation in respect of, any Financing Agreement (other than any Subordinated Financing Agreement) or the creation or granting of any other form of benefit or interest in either the Financing Agreements (other  than the Subordinated Financing Agreements) or the contracts, revenues or assets of the Contractor whether by way of security or otherwise; or
(q) any other arrangement put in place by the Contractor or another person which has an effect which is similar to any of (a) to (c) above or which has the effect of limiting the Contractor’s ability to carry out any of (a) to (c) above;
"Refinancing Gain" means an amount equal to the greater of zero and ((A-B)-C), where:
A = 	the Net Present Value of the Distributions projected immediately prior to the Refinancing (taking into account the effect of the Refinancing and using the Base Case as updated (including as to the performance of the Project) so as to be current immediately prior to the Refinancing) to be made to each Relevant Person (without double counting) over the remaining term of this Contract following the Refinancing; and
B = 	the Net Present Value of the Distributions projected immediately prior to the Refinancing (but without taking into account the effect of the Refinancing and using the Base Case as updated (including as to the performance of the Project) so as to be current immediately prior to the Refinancing) to be made to each Relevant Person (without double counting) over the remaining term of this Contract following the Refinancing; and
C =	any adjustment required to raise the Pre-Refinancing Equity IRR to the Threshold Equity IRR; and
"Relevant Person" means a Shareholder and any of its Affiliates;
"Shareholder" means any person from time to time holding share capital in the Contractor or Holdco.

[bookmark: SCH18][bookmark: _Toc478008105]Schedule 18
[bookmark: _Toc478008106]Change Protocol
[bookmark: SCH18P1][bookmark: _Toc478008107]Part 1 - General Provisions
Application Of This Change Protocol
This Schedule 18 (Change Protocol) is divided into 6 Parts as follows:
	Part 1:
	applies to all City and Contractor Changes.


	Parts 2- 4:
	apply to City Changes from the Services Commencement Date and thereafter throughout the Services Period.


	Part 5:
	applies to Contractor Changes at any time during the Contract Period.


	Part 6:
	applies to Construction Changes (ie a City Change which affects the Works and which takes effect during the period from the date of this Contract until the [end of the defects liability period][footnoteRef:11] under the Construction Sub-Contract as shall be processed in accordance with Part 6 of this Schedule 18 (Change Protocol). [11:  	Amend to reflect the correct terminology for the Construction Sub-Contract (i.e. so that it applies to the final testing to be undertaken under the Construction Sub-Contract which is very often beyond the Acceptance Date in the Contract).] 




For the avoidance of doubt, Qualifying Changes in Law shall be treated as City Changes for the purposes of this Schedule 18 (Change Protocol) (but not for Schedule 19 (Revision of Base Case)).
General Provisions
1. Definitions
In each part of this Schedule 18 (Change Protocol) the following expressions (in addition to those specified in Schedule 1 (Definitions)) shall, save where the context or the express provisions of this Contract otherwise requires or admits, have the following meanings:
"Agreed Abatement" means:
(a) in the case of a Low Value Change EUR 75 indexed;
(b) in the case of a Medium Value Change EUR 675 indexed; and
(c) in the case of a High Value Change EUR 1500 indexed;[footnoteRef:12]  [12:  	The Payment Mechanism will need to be amended to reflect this provision and it should also be linked to any Change Protocol Service.] 

"Alterations" means any alteration, demolition, extension or addition to a Facility in each case of a strictly structural nature;
"Approval Criteria" means the criteria against which any Contractor Stage 2 Response will be evaluated by the City and which will be specified by the City in the City Change Notice and which shall be based on:
1. compliance with the City's specifications for the Change;
(e) evidencing value for money;
(f) affordability to the City in terms of developing a final price within the Contractor's Stage 2 Response; and
(g) compliance with all relevant Legislation and Consents;
and such Approval Criteria shall be reasonable and achievable taking into account Good Industry Practice and the scope and price of the required High Value Change;
"Change" means any change, variation, extension or reduction in the Facility and/or the Services requested by the Contractor or City and/or deemed to be a City Change by virtue of an express provision of the Contract 
"Change Notice" means a City Change Notice and/or Contractor Change Notice as the context shall require;
"Change in Project Costs" means a fixed and final price for carrying out the relevant Change;
"Change Protocol" means the protocol for Changes as set out in this Schedule 18 (Change Protocol);
"City Change" means a Change that is initiated by the City by submitting a Low Value Change Request or a City Change Notice to the Contractor;
For the purpose of this Schedule 18 (Change Protocol) a Qualifying Change in Law shall also be treated as a City Change (subject to paragraph 10 (Deemed Changes) of Part 1 below).
"City Change Notice" means
1. a written notice submitted by the City requiring a Medium Value Change, a High Value Change or a Construction Change and setting out the information specified in the relevant paragraph of this Change Protocol or
(i) in the case of Qualifying Changes in Law a notice issued by either Party in the form specified in Clause 40.1 (Qualifying Change in Law);
(j) in the case of Contamination, an instruction issued by the City under Clause 9.3(b)(ii);
(k) in the case of a City Landfill Adverse Event, an instruction issued by the City under Clause 9.4(b)(ii);
(l) in the case of a Dam Defect, an instruction issued by the City under Clause 13.3(b);
(m) in the case of changes to the Relevant Municipality Area, a notice issued by the City under Clause 26.3 (Changes to the Relevant Municipality Area);
(n) in the case of material changes to Waste Collection Policy within the Relevant Municipality Area, a notice issued by the City under Clause 26.10(b); and
(o) in the case of Surplus Waste, notices or agreement from the City under Clauses 26.4(d) and/or 26.4(e);
"City Initial Confirmation" has the meaning given in paragraph 2.4 of Part 4 (High Value Change);
"City Stage 1 Confirmation" has the meaning given in paragraph 3.2(a) of Part 4 (High Value Changes) of this Change Protocol;
"City Stage 2 Confirmation" has the meaning given in paragraph 6.1(a) of Part 4 (High Value Changes) of this Change Protocol;
"Competitive Tendering Process" means the process set out in paragraph 7 of Part 4 (High Value Changes) of the Change Protocol
"Confirmation Notice" means a written notice issued by the City pursuant to the relevant provision of this Change Protocol setting out the agreed details of the Change, including the agreed cost, method of payment and the times of its implementation which shall be in the form set out in [Appendix 4] to this Change Protocol;
"Construction Change" means a City Change which affects the Works and which takes effect during the period from the date of this Contract until the [end of the defects liability period][footnoteRef:13] under the Construction Subcontract as shall be processed in accordance with Part 6 of this Schedule 18 (Change Protocol); [13:  	To be amended to reflect the correct terminology for the Construction Sub-Contract (i.e. so that it applies to the final testing under the Construction Sub-Contract which is very often beyond the Acceptance Date in the Contract).] 

"Contractor Change" means a Change that is initiated by the Contractor by submitting a Contractor Change Notice to the City;
"Contractor Change Notice" means a written notice submitted by the Contractor requesting a Change and setting out the information required by the relevant paragraph of this Change Protocol;
"Contractor Initial Response" means the written response of the Contractor referred to in paragraph 2.1 of Part 4 (High Value Change) of this Change Protocol;
"Contractor Response" means the written response of the Contractor to a City Change Notice which shall include the information listed in the relevant paragraph of this Change Protocol;
"Contractor Stage 1 Response" shall have the meaning given in paragraph 2.1 of Part 4 (High Value Changes) of this Change Protocol;
"Contractor Stage 2 Response" shall have the meaning given in paragraph 4.1 of Part 4 (High Value Changes) of this Change Protocol;
"High Value Changes" means a Change which is not a Low Value Change or a Medium Value Change, and which is likely to either cost more than EUR 300,000 (indexed) to implement, or require an adjustment to the Services Payment that is greater than 1% of the maximum Base Service Fee in the relevant Contract Year (as the case may be);
"Independent Technical Advisor" means a person who is independent of the City, any City Related Party, Contractor, and/or any Contractor  Related Party who has not less than [five (5)] years experience in projects procured and operated under a [PPP-type model], expertise in pricing works and/or services of the type required by the relevant High Value Change and has relevant experience in the [waste treatment/management sector]; 
"Low Value Change" means: 
1. works (or a series of related works) of a minor nature, or the provision of plant and equipment, having a cost (including any payment required to the Contractor pursuant to paragraph 2.3 of Part 2 of this Change Protocol), not exceeding EUR 30,000 (indexed); or
(q) any change or amendment (or series of related changes or amendments) (whether temporary or permanent) of the Services or any of them where the cost of each change or amendment (or series of related changes or amendments) including any payment required to the Contractor pursuant to paragraph 2.3 of Part 2 of this Change Protocol, in the reasonable opinion of the City, does not exceed EUR 30,000 (indexed) and does not require adjustment of the Services Payment and which does not affect achievement of any Key Date;
"Low Value Change Request" means a request for a Low Value Change [in the form set out in Appendix 4 to this Change Protocol];
"Low Value Change Threshold" means where the Low Value Changes in any Contract Year exceed 5 in number or cost in excess of the aggregate sum of EUR 100,000 (indexed);
"Medium Value Change" means a Change, which is not a Low Value Change, and which, in the reasonable opinion of the City, is likely to either cost less than EUR 300,000 (indexed) to implement, or require an adjustment to the Services Payment that is less than 1% of the aggregate of the maximum Base Service Fee in the relevant Contract Year (as the case may be);
"Medium Value Change Threshold" means where the Medium Value Changes in any Contract Year exceed 5 in number or cost in excess of the aggregated sum of EUR 750,000 (indexed);
"Original Facilities" means the Facility as at the Services Commencement Date (including any Changes incorporated into the Works); 
"Project Management Fee" means a fee in respect of project management services calculated in accordance with paragraph 2.5 of Part 4 (High Value Changes) of this Change Protocol;
"Reference Price" means a high level price calculated by the Independent Technical Advisor which is his estimate of the cost of implementing a proposed High Value Change and which shall include and show separately the information specified in paragraph 9.3 of Part 4 (High Value Changes) of this Change Protocol;
"Tendering Report" means a report prepared by the Contractor which shall include the information required by paragraph 7.5 of Part 4 (High Value Changes) of this Change Protocol;
"Third Party Costs" means the costs incurred by a third party which shall include but not be limited to any sub-contractor, consultant or advisor (including the Operating Sub-Contractor when the Operating Sub-Contractor is an affiliate of the Contractor);
"Whole Life Costs" means, in relation to any Medium Value Change or High Value Change, the estimated and (to the extent that such information is available) the actual cost of operating and maintaining such Medium Value Change or High Value Change over its intended design life (consistent with the Contractor Response).
2. [bookmark: _Ref478000858]Limits on changes
2.1 [bookmark: _Ref478000283]Neither Party may propose or implement a City or Contractor Change:
(a) which requires the Works to be carried out and/or the Services to be performed or a Change to be implemented in a way that infringes any Legislation or is inconsistent with Good Industry Practice;
(b) which would cause any Consent to be revoked (or a new Consent required to implement the relevant Change to be unobtainable) in accordance with the principles set out in paragraph 3.1; 
(c) which would materially and adversely affect the Contractor's ability to deliver the Services carried out (except for that part of the Service which has been specified as requiring to be amended in the Change Notice) in a manner not compensated pursuant to this Change Protocol;
(d) which would materially and adversely affect the health and safety of any person;
(e) which would require the Contractor to implement the Change in an unreasonable period of time;
(f) which would result in the extension of the Contract Period, save for cases in which extensions to the Contract Period are permitted by operation of Applicable Law;
(g) which would (if implemented) materially and adversely change the subject and nature of the Project (including its risk profile); and/or
(h) whereby the City does not have the legal power or capacity to require the implementation of such Change.
2.2 The Contractor may, within ten (10) Business Days of receipt of a City Change Notice (or such longer period as reasonably set out by the City in the City Change Notice in consultation with the Contractor and taking into account the characteristics of the City Change and/or any modification to the City Change) state in writing whether it objects to the City Change Notice on any of the grounds set out in paragraph 2.1.  The Contractor may request a further 10 day extension to the period  if Senior Lender due diligence is required The City shall, within ten (10) Business Days of receipt of such notice provide written confirmation that either:
(a) the City Change Notice is withdrawn; or
(b) the objection by the Contractor shall be referred for determination in accordance with the Dispute Resolution Procedure.
2.3 For the avoidance of doubt the City has an absolute discretion to accept or reject any Contractor Change unless such Change is required as a result of a Change in Law.
3. [bookmark: _Ref478000350]Consents for City Changes
3.1 [bookmark: _Ref478000270]The Parties agree that where the implementation of any City Change involves a requirement for the Contractor to obtain new Consents or the modification of existing Consents, the following overriding principles shall apply to the development and implementation of the relevant Change:
(a) [bookmark: _Ref478000342]the Parties shall from time to time (as may be necessary) agree the estimated costs (if any) or (as may be appropriate) the revised estimated costs likely to be incurred in obtaining the relevant new Consents or the modification of the existing Consents and in relation to such relevant Change;
(b) the City shall be entitled to withdraw that Change at any time on the basis that the estimated costs (or revised estimated costs as may be appropriate) are too high subjects to payment of any costs already incurred in accordance with paragraph 3.1(f);
(c) [bookmark: _Ref478000334]the Contractor shall not be obliged to proceed with that Change (including the preparation of any Contractor Stage 1 Response or Contractor Stage 2 Response) if at any time, there is no agreement on costs;
(d) the relevant Change shall establish a longstop  date for obtaining of the relevant new Consents or the modification of the existing Consents and a definition of  a satisfactory consent;
(e) the Contractor shall be obliged to use all reasonable endeavours to obtain a satisfactory consent or the modification of the existing Consents by the longstop date; and
(f) [bookmark: _Ref478000317]subject to compliance with paragraph 3.1(c) and provided that the Parties have agreed an estimate of such costs in accordance with paragraph 3.1(a), any additional costs and expenses (or any required modifications to the Change) arising from any delay in obtaining the relevant new Consent or the modification or any existing Consent or any deviation in the terms of the relevant Consent from the assumed terms shall be for the account of the City;
the Contractor shall not be required to implement the relevant Change in the event that, despite using reasonable endeavours the satisfactory Consents or the modification of the existing Consents cannot be obtained.
3.2 This paragraph 3 (Consents for City Changes) shall not apply to Contractor Changes (in respect of which Consents are a Contractor risk).
4. Change process
4.1 Either Party may serve a Change Notice proposing a Change and such Change Notice shall be processed in accordance with the following sections of this Change Protocol:
(a) a City Change to the Facility and/or the Services or the Facility which is a Low Value Change shall be processed in accordance with Part 2 (Low Value Change) of this Change Protocol;
(b) a City Change to the Facility and/or the Services which is a Medium Value Change shall be processed in accordance with Part 3 (Medium Value Change) of this Change Protocol;
(c) a City Change to the Facility and/or the Services which is a High Value Change shall be processed in accordance with Part 4 of this Change Protocol;
(d) a Contractor Change to the Works, and/or Facility and/or the Services shall be processed in accordance with Part 5 of this Change Protocol.
(e) a City Change relating to the period prior to the Services Commencement Date shall be processed in accordance with Part 6 of this Change Protocol. 
5. [bookmark: _Ref478002121]Funding
5.1 [bookmark: _Ref478000540]In the case of a Medium Value Change,  a High Value Change or, a Construction Change (including in any case Changes which arise from a Qualifying Change in Law)  the City may request in the City Change Notice that the Contractor shall use its reasonable endeavours to obtain funding for the whole of the estimated Capital Expenditure, on terms reasonably satisfactory to the City and the Senior Lenders.
5.2 [bookmark: _Ref478000548]If the Contractor has used its reasonable endeavours to obtain funding for the whole of the estimated Capital Expenditure, but has been unable to do so within forty (40) Business Days of the date that the City issued a City Change Notice making such request the Contractor shall inform the City in writing of what funding (if any) it has managed to obtain.  The Contractor shall have no obligation to carry out the City Change, which shall be deemed to be withdrawn, unless the City confirms in writing within twenty (20) Business Days of receipt of such notice by the Contractor, that it will pay the Capital Expenditure for which funding is not available.
5.3 The City may, at any time notify the Contractor in writing that it will meet all or, to the extent the Contractor has obtained funding for part of the Capital Expenditure, the remaining part of the Capital Expenditure.
5.4 For the avoidance of doubt, subject to Clause 40 (Change in Law), the City shall pay the Capital Expenditure incurred in carrying out any Low Value Change required by the City.
5.5 In the case of a Contractor Change, any funding shall (unless otherwise agreed) be provided by the Contractor except to the extent a Qualifying Change in Law applies in which case the provisions of Clause 40 (Change in Law) shall apply.
6. [bookmark: _Ref478000633]Due Diligence
6.1 The Senior Lender may carry out legal, financial, technical and insurance due diligence on any proposal for a City Change:
(a) in the case of a Low Value Change, when the Low Value Change Threshold has been exceeded; or
(b) in the case of a Medium Value Change where the Medium Value Change Threshold has been exceeded; or
(c) in the case of a High Value Change as required.
6.2 In the event that the Senior Lender needs to procure such legal, technical, financial or insurance due diligence, the Parties shall agree a budget and capped cost for the due diligence provided that the costs for the due diligence shall not exceed 2% of the overall value of the relevant City Change.
6.3 The Contractor shall procure that: 
(a) the Senior Lender shall promptly give any consents which are required pursuant to the Financing Agreements to any Change and shall only withhold its consent on one (or more) of the grounds set out in paragraph 2.1; 
(b) all applicable insurance brokers shall be notified by the Contractor promptly of any material Change (materiality being judged in relation to the size and nature of the scope of the Change and any necessary authorisation obtained).
6.4 The Contractor shall not be obliged to carry out any City Change unless and until any Senior Lender consents have been obtained (where such consents are required to the City Change).
7. [bookmark: _Ref478002034]Implementation
7.1 Where the City has issued a Confirmation Notice in respect of a Change:
(a) where applicable, the Parties shall execute amendments to this Contract in accordance with Applicable Law;
(b) the Contractor shall promptly implement any Change within the timescales set out in the Confirmation Notice and shall do so in a manner which minimises any inconvenience to the City;
(c) the Contractor shall notify the City when it believes the Change has been completed;
(d) where applicable, the Services Payment shall be revised in accordance with Schedule 19 (Revision of Base Case).
7.2 [bookmark: _Ref478000743]No amendments of this Contract shall be made as a result of a Low Value Change [or a Medium Value Change,] unless otherwise agreed between the Parties.
7.3 If the Contractor does not:
(a) respond to a Low Value Change Request a City Change Notice (in the case of a High Value Change either at Stage 1 or Stage 2); or
(b) complete or implement the Change within the specified timescales, 
then the Services Payment shall be abated at the rate of the Agreed Abatement for every day of delay from the date the Contractor Response should have been submitted or the Change should have been completed or implemented until the date the Contractor Response is submitted or the Change is completed or implemented (as the case may be) provided that the operation of this paragraph will be the sole financial remedy of the City, and without prejudice to the City’s rights under Clause 54 (Termination for Contractor Default), in respect of such non-compliance and provided that this paragraph will not apply where the cause of such non-compliance was the act or omission of the City or any City Related Party.
7.4 [bookmark: _Ref478000751]All Changes shall be implemented under the terms of this Contract and in particular all provisions applying to the Works shall apply to the carrying out of any additional works or changes to the Works.
7.5 The Contractor shall keep a record of all Changes (both completed and outstanding) and provide the City with these records whenever reasonably required by the City.
8. [bookmark: _Ref478000819]Implementation of a Change by the City
8.1 The City may implement any Change itself pursuant to paragraph 4.4 of Part 2 (Low Value Changes), or paragraph 2.10 of Part 3 (Medium Value Changes) or paragraph 6.4 of Part 4 (High Value Changes) provided that where the Change is an Alteration it may only be implemented by the City:
(a) if it comprises the provision of separate facilities at the relevant Facility and does not require any Alteration to any existing buildings or other facilities (other than any Alterations comprising connection into utilities or other service media at the relevant Facility necessary to implement the relevant Change); or
(b) the City shall undertake the Change in accordance with Good Industry Practice, all Applicable Law and all relevant Consents and shall pay to the Contractor any Direct Losses (including any Third Party Income) incurred by the Contractor as a result of a failure to do so.
9. [bookmark: _Ref478002046]Payment
9.1 [bookmark: _Ref478000832]The City shall pay the Contractor the agreed cost for carrying out or implementing any City Change:
(a) which is a Low Value Change, in accordance with paragraph 5 (Payment) of Part 2 (Low Value Changes); or
(b) which is a Medium Value Change a High Value Change or a Construction Change either by way of:
(i) [bookmark: _Ref478000516]an adjustment to the Services Payment, by incorporating the Change in Project Costs in accordance with Schedule 19 (Revision of Base Case); or
(ii) subject to paragraph 9.2, within twenty (20) Business Days of receipt of an invoice submitted by the Contractor for the agreed amount,
provided that in the case of paragraph 9.1(b)(i) no adjustment of the Services Payment shall take place until the aggregate value of the adjustment required exceeds 1% of the Base Service Fee (indexed) or, once a year if the aggregate sum is not achieved in any Contract Year.
9.2 [bookmark: _Ref478000505]Where the City agrees to pay any Capital Expenditure incurred in carrying out a Change:
(a) the City and Contractor shall agree:
(i) a payment schedule in respect of the payment of the Capital Expenditure reflecting the amount and timing of the costs to be incurred by the Contractor in carrying out the City Change, to the extent borne by the City; and
(ii) where payment for part of the City Change reflects the carrying out of, or specific progress towards, an element within the City Change, an objective means of providing evidence confirming that the part of the City Change corresponding to each occasion when payment is due under the payment schedule has been duly carried out,
and such payment schedule and evidence shall be determined in accordance with the Dispute Resolution Procedure in the event of the City and Contractor failing to agree its terms;
(b) [bookmark: _Ref478000529]the City shall make a payment to the Contractor within twenty (20) Business Days of receipt by the City of invoices presented to the City (complete in all material respects) in accordance with the agreed payment schedule (as may be varied by agreement from time to time) accompanied by the relevant evidence (where applicable) that the relevant part of the City Change has been carried out; and
(c) if payment is not made in accordance with paragraph 9.2(b), the City shall pay interest at the Prescribed Rate to the Contractor on the amount unpaid from the date twenty (20) Business Days after receipt of the relevant invoice until the date of payment.
9.3 Where, pursuant to paragraph 5.1, due diligence has been carried out by the Senior Lender, then the City shall reimburse the Contractor for the actual costs of the Senior Lender carrying out due diligence of a proposed City Change, provided that:
(a) in the case of a Low Value Change, the Low Value Change Threshold has been exceeded; or
(b) in the case of a Medium Value Change, the Medium Value Change Threshold has been exceeded; and
(c) the sums due shall never exceed the lower of the cap set out in to paragraph 5.2 and the caps or fixed sum set out in the relevant Contractor Response;
and, where the costs of the due diligence have not been included in the Change in Project Costs, the City shall pay such costs within twenty (20) Business Days of receipt of an invoice submitted by the Contractor for the agreed amount.
9.4 Notwithstanding any other provision of this Change Protocol:
(a) the provisions of Schedule 19 (Revision of Base Case) shall apply to ensure that the Contractor is in a no better no worse position as defined therein and in relation to the principles relating to Third Party Income and nothing in this Schedule 18 (Change Protocol) nor in any estimate or cost calculated herein shall take precedence over the principles of Schedule 19 (Revision of Base Case); and
(b) the provisions of Clause 40 (Change in Law) shall apply to the payment of any costs incurred or any savings made in carrying out or implementing any Change which is required as a result of a Qualifying Change in Law.
10. [bookmark: _Ref482182336]Deemed Changes
10.1 Where a Change resulting from a Qualifying Change in Law is referred to this Change Protocol through the application of Clause 40 (Change in Law), the provisions relating to a City Change in this Change Protocol shall apply save that:
(a) notwithstanding anything to the contrary elsewhere in this Schedule 18 (Change Protocol), the City Change relating to the Qualifying Change in Law may not be withdrawn by the City;
(b) the provisions of Clause 40.2 (Parties to Discuss) shall be taken into account and shall apply to the Contractor Response (Medium Value Changes) or the Contractor Stage 2 Response (High Value Changes); and
(c) the provisions of Clause 40 (Change in Law) shall apply to funding of any capital expenditure.
10.2 Where under any provision of this Contract any event or circumstance is treated as a deemed or mandatory City Change:
(a) the City shall initiate the Change by issuing the applicable City Change Notice;
(b) if the City fails to initiate the Change within sixty (60) Business Days (or twenty (20) Business Days in respect of a Construction Change) of knowledge of any such event or circumstance giving rise to the Change either Party may then initiate the Change by issuing an City Change Notice;
(c) notwithstanding anything to the contrary elsewhere in this Schedule 18 (Change Protocol), the City Change may not be withdrawn by either Party and both Parties (acting reasonably) shall undertake all necessary actions, exercise all discretions and provide all necessary confirmations and approvals under this Schedule 18 (Change Protocol) promptly and in a manner consistent with the principles and intent of the relevant provisions relating to the deemed or mandatory City Change; and
(d) the Parties may agree such other changes to the operation of this Schedule 18 (Change Protocol) to facilitate the relevant Change and to give effect to the intent of the relevant provisions relating to the relevant deemed or mandatory City Change.
11. Disputes
Any dispute arising in respect of this Change Protocol will be resolved in accordance with the Dispute Resolution Procedure.



[bookmark: SCH18P2][bookmark: _Toc478008108]Part 2 - Low Value Changes
1. Notification and Specification
12.1 Subject to paragraph 2.1 of Part 1 (General Provisions), the Contractor shall carry out any Low Value Change requested by the City.
12.2 If a Low Value Change is required by the City, it shall submit to the Contractor a Low Value Change Request.  
13. Contractor Response
13.1 [bookmark: _Ref478000607]Within five (5) Business Days of receipt of the Low Value Change Request, the Contractor shall in writing provide a fixed price for implementing the required Low Value Change which shall be calculated in accordance with paragraph 2.2 of this Part 2 of this Change Protocol together with a period for completion or implementation.
13.2 [bookmark: _Ref478000583]The cost of implementing any Low Value Change shall be calculated on the basis that:
(a) wherever practicable the Contractor shall procure that such works are carried out by an existing on-site and suitably qualified employee of a Sub-Contractor and no labour element shall be charged to the City in respect of such works.  Where the Low Value Change cannot be carried out by an existing on-site and suitably qualified employee of a Sub-Contractor without overtime being payable the cost of the labour element shall be calculated in accordance with the rates as set out in Appendix 1 to this Change Protocol or, where such rates are not applicable, in accordance with rates which are fair and reasonable; and
(b) the materials element shall be charged at the cost of materials to the Contractor or to the contractor carrying out the work (net of all discounts) and there shall be no management fee, margin, overhead, contingency or other cost applied to such costs.
13.3 [bookmark: _Ref478000064]The Contractor shall make no additional charge to the City for processing, implementing or managing a Low Value Change unless and until the Low Value Change Threshold is exceeded.  The City shall pay the Contractor 10% of the value of any subsequent Low Value Change to implement any subsequent Low Value Changes in any Contract Year, to be paid in accordance with paragraph 5 of this Part 2 of this Change Protocol.
13.4 [bookmark: _Ref477999869]The City may, within five (5) Business Days of receipt, object in writing to the Contractor's response given pursuant to paragraph 2.1 of this Part 2 of this Change Protocol and in such circumstances the Parties shall act reasonably to agree, as soon as practicable, how the Low Value Change is to be priced and/or implemented.  If the Parties cannot agree the Low Value Change, the City may withdraw the Low Value Change Request or (if the City chooses) carry out the Low Value Change itself or refer the matter to the Dispute Resolution Procedure [in which case paragraph 4.3 of this Part 2 of this Change Protocol shall apply].
14. Due Diligence
The provisions of paragraph 6 (Due Diligence) of Part 1 (General Provisions) of this Part 2 of this Change Protocol shall apply.
15. [bookmark: _Ref478000801]Implementation
15.1 If the City has not objected pursuant to paragraph 2.4 of this Part 2 of this Change Protocol, the Contractor shall implement the required Low Value Change within the period specified in the Contractor Response or within such other period agreed between the Parties.  
15.2 The Contractor shall implement the required Low Value Change so as to minimise any inconvenience to the City and shall notify the City when it believes the Low Value Change has been completed.
15.3 [bookmark: _Ref478000616]Paragraph 7.2, 7.3 and 7.4 of Part 1 of this Change Protocol shall apply and any dispute pursuant to this Part 2 of this Change Protocol may be referred by either party to the Dispute Resolution Procedure.  Provided that the Contractor shall, where such dispute concerns the cost of the Low Value Change and if instructed to do so by the City, carry out or implement the Low Value Change within the prescribed timescales notwithstanding the dispute.  
15.4 [bookmark: _Ref478000403]Where the Contractor has either:
(a) failed to provide a response pursuant to paragraph 2.1 within fifteen (15) Business Days of the date of the Low Value Change Request; or
(b) has provided a response pursuant to paragraph 2.1 but has failed to fully implement the Low Value Change within ten (10) Business Days of the date that has been determined or agreed in accordance with paragraph 2.4 or paragraph 4 as being the date on which the Low Value Change should have been implemented
then the City may notify the Contractor that the Low Value Change Notice is withdrawn and following such notification, the City may procure the implementation of the Low Value Change without further recourse to the Contractor and the provisions of paragraph 8 (Implementation of Change by the City) of Part 1 (General Provisions) shall apply.
16. [bookmark: _Ref478000481]Payment
Following the implementation of a Low Value Change, the Contractor shall include the costs of any Low Value Change in the next Draft Monthly Payment Report following completion or implementation of the relevant Low Value Change and the City shall pay such agreed costs as part of the following monthly Services Payment. 



[bookmark: SCH18P3][bookmark: _Toc478008109]Part 3 - Medium Value Changes
1. Notification and Specification[footnoteRef:14] [14:  	The City may consider whether a pro forma should be included as an Appendix to this Schedule 18.] 

17.1 If a Medium Value Change is required by the City, it shall serve a City Change Notice on the Contractor.
17.2 The City Change Notice shall, where applicable, include, but not be limited to, the following information:
(a) a statement that it is a Medium Value Change and whether or not the Change is required as a result of a Change in Law;
(b) a description of any works (or alteration to a Facility) required in sufficient detail to allow the design and pricing of the Medium Value Change by the Contractor;
(c) whether, in respect of any additional works, the Contractor is expected to provide maintenance and lifecycle services in respect of such additional works;
(d) the location for the works or services required; 
(e) the timing of the works or services required together with any adjustments required to any fixed dates (including any Key Dates) in the Contract; 
(f) in respect of additional or varied services, a description of such service or variation to a Service together with the anticipated date of implementation of the variation or commencement of the new service in sufficient detail to allow the pricing of the Medium Value Change by the Contractor;
(g) whether any amendments to, or new, Consents are required in order to implement the Change;
(h) either confirmation that the City will fund the Medium Value Change itself and its proposals for payment (whether in stages or otherwise) or a request that the Contractor raises finance for the City Change as required by paragraph 9.1 (Payment) of Part 1 of this Change Protocol; and
(i) the date by which the Contractor shall provide the Contractor Response to the City (which shall be appropriate to the complexity of the Change required and shall not be less than ten (10) Business Days from the date of the City Change Notice) or forty (40) Business Days if the City requests that the Contractor obtain funding of the Capital Expenditure under paragraph 5.1 of Part 1.
18. [bookmark: _Ref478000942]Contractor Response
18.1 [bookmark: _Ref478000963]Subject to paragraph 2 (Limits on Changes) of Part 1 (General Provisions) of this Change Protocol, within the period specified in the City Change Notice (or a further 10 Business Days if the Contractor requests the same because Senior Lender due diligence is required or such other period as the Parties may agree), the Contractor shall provide the City with a Contractor Response which shall include (where applicable) the following information:
(a) a detailed programme for the design, City review of the design, construction and/or installation of the Medium Value Change (including the procuring of any Consents);
(b) a detailed programme for commissioning and implementing any change in, or addition to the Services, including the provision and/or training of any staff;
(c) the proposed method of certification of any construction or operational aspects of the Medium Value Change if not covered by the procedures set out in this Contract.
(d) the proposed consultants, sub-contractors and suppliers the Contractor intends to appoint to process the Medium Value Change;
(e) details of any impact of the Medium Value Change on the carrying out of the Works or the provision of the Services and in particular, details of any relief from compliance with any obligations of this Contract required during the implementation of the Medium Value Change;
(f) any Estimated Change in Project Costs that result from the Medium Value Change, taking into account any Capital Expenditure that is required or no longer required as a result of the Medium Value Change;
(g) where the City has specified in the City Change Notice that the Contractor shall raise finance for the City Change, the steps the Contractor has or will take to secure such finance;
(h) any Third Party Costs (approved in accordance with paragraph 2.3 of Part 3 (Medium Value Changes)) and the details of the third-party activity that will be incurred in providing the Contractor Response (including where applicable the anticipated cost of the Senior Lender carrying out due diligence pursuant to paragraph 6 (Due Diligence) of Part 1 (General Provisions) of this Change Protocol) (which shall be a capped sum) together with a proposed process for approval of such costs by the City before they are incurred; and
(i) any amendment to this Contract or any Ancillary Document or any Financing Agreement required as a result of the Medium Value Change.
18.2 In calculating the Estimated Change in Project Costs (including the Whole Life Costs) and/or Capital Expenditure the Contractor shall ensure that:
(a) [bookmark: _Ref478000951]any professional fees, contingencies, overheads and/or profit margins charged by any consultant, sub-contractor or supplier in respect of construction and/or installation and/or lifecycle and/or service provision shall be the equivalent rates set out in Appendix 1 of this Change Protocol.  If the Contractor can demonstrate to the reasonable satisfaction of the City that the fees, overheads and profit margins being charged by consultants, sub-contractors and/or suppliers in current market conditions have changed significantly from those set out in Appendix 1 of this Change Protocol, then the City shall agree to amend the rates set out in Appendix 1 of this Change Protocol to reflect current market rates, except that at no time shall the profit margin of any sub-contractor be greater than [15]%; 
(b) the value of any Medium Value Change other than in respect of those matters in paragraph 2.2(a) above shall be calculated by reference to fair, reasonable and comparable market rates.
Agreement of Contractor Response
18.3 [bookmark: _Ref478000889]If the City requests to approve any Third Party Costs prior to that third party being appointed to prepare the Contractor’s Response, the time period for the Contractor to submit its response in accordance with paragraph 2.1 above shall be suspended from the date on which such Third Party Costs are submitted for approval until approval is granted (or the Parties have otherwise agreed or such Third Party Costs or they have been determined through the Dispute Resolution Procedure).
18.4 As soon as practicable and in any event no later than [ten (10)] Business Days after the City receives the Contractor Response, the Parties shall discuss and endeavour to agree the issues set out in the Contractor Response, and the Contractor shall:
(a) [bookmark: _Ref478001828]provide evidence that the Contractor has used reasonable endeavours (including, where practicable, and without prejudice to the provisions of paragraph 7 (Competitive Tendering) of Part 4 (High Value Change) of this Change Protocol, (the use of competitive quotes) to oblige sub-contractors and suppliers to minimise any increase in costs and maximise any reduction in costs;
(b) demonstrate how any Capital Expenditure to be incurred or avoided is being measured in a cost effective manner, including showing that when such expenditure is incurred, Changes in Law up to that time would be taken into account by the Contractor; and
(c) [bookmark: _Ref478001835]demonstrate that any expenditure that has been avoided, which was anticipated to be incurred that has been affected by the City Change, has been taken into account in the Estimated Change in Project Costs.
(d) [bookmark: _Ref478001861]If the Contractor fails to provide the information required by paragraph 2.3 of this Part 3 of this Change Protocol or satisfy the provisions of paragraphs 2.4(a) to 2.4(c) (inclusive) of this Part 3 of this Change Protocol the City may (in writing) reject the Contractor Response, in which event the Parties shall meet within ten (10) Business Days of the notice of rejection to discuss the reason for the City's rejection of the Contractor Response.  The Contractor shall use reasonable endeavours to address the City's concern about the quality and content of the Contractor Response.  In particular, the Contractor shall provide any additional information or documentation that the City shall reasonably require which relates to the contents of the City Change Notice and/or the Contractor Response and/or the information required by paragraphs 2.4(a) to 2.4(c) (inclusive) of this Part 3 of this Change Protocol.  The City may require the Contractor to resubmit the Contractor Response amended to take account of, and address, the City's concerns and the Contractor shall submit such revised Contractor Response within twenty (20) Business Days of such request.
18.5 [bookmark: _Ref478001904]If the Parties cannot agree on the contents of the Contractor Response (as may be amended pursuant to paragraph 2.4(d) of this Part 3 of this Change Protocol), then either party may refer the dispute to the Dispute Resolution Procedure, provided that no determination shall oblige the City to issue a City Confirmation in respect of the disputed Medium Value Claim.
City Confirmation
18.6 [bookmark: _Ref478001889]The City shall, in writing, either confirm or withdraw the City Change Notice or reject the Contractor Response and in the event that the City:
(a) [bookmark: _Ref478001984]confirms the City Change Notice then the City shall issue a Confirmation Notice which shall set out the Change in Project Costs and agreed timescales for implementation [and attach the agreed Contractor Response] amended as agreed; or 
(b) withdraws a City Change Notice, paragraph 2.8 of this Part 3 of this Change Protocol shall apply; or
(c) rejects the Contractors Response, paragraph 2.9 of this Part 3 of this Change Protocol shall apply.
18.7 [bookmark: _Ref478001918]If the City does not issue a written notice pursuant to paragraph 2.6 of this Part 3 of this Change Protocol within twenty (20) Business Days of the contents of the Contractor Response having been agreed in accordance with paragraph 2.4(d) of this Part 3 of this Change Protocol or determined pursuant to paragraph 2.5of this Part 3 of this Change Protocol then the City Change Notice shall be deemed to have been withdrawn.
18.8 [bookmark: _Ref478001872]Where a City Change Notice is withdrawn pursuant to paragraph 2.6 of this Part 3 of this Change Protocol or deemed to have been withdrawn pursuant to paragraph 2.7 of this Part 3 of this Change Protocol or paragraph 5.2 of Part 1 (General Provisions) of this Change Protocol, the City shall pay to the Contractor the Third-Party Costs incurred by the Contractor in preparing such Contractor Response provided that:
(a) such sums shall not exceed any agreed Third Party Costs; 
(b) the Contractor has included in the Contractor Response a cost breakdown of the estimate of Third Party costs to be incurred by the Contractor in preparing the Contractor Response; and 
(c) the City has:
(i) acting reasonably approved such estimate of Third-Party Costs and the type of third-party prior to any Third-Party Costs being incurred; 
(ii) acting reasonably agreed that, given the nature of the proposed Medium Value Change, it was reasonable for the relevant third-party to incur costs in preparing the Contractor Response on the basis of the extent of the proposed Medium Value Change and the work required in submitting an accurate Contractor Response in compliance with this Change Protocol; 
(iii) been provided with such evidence as it may reasonably require in order to verify such Third-Party Costs; and
(iv) confirmed that no cap or fixed fee given by the Contractor (whether in the Contractor Response or otherwise) in respect of any Third-Party Cost has been exceeded.
18.9 [bookmark: _Ref478001879]The City shall not be responsible for payment of any costs incurred by the Contractor in preparing the Contractor Response where the City has rejected the Contractor Response on the grounds of non-compliance in any material respects with the requirements of this Protocol.
18.10 [bookmark: _Ref478000425]Where:
(a) the Contractor has either:
(i) failed to provide a Contract Response in accordance with paragraph 2 within the time period specified in the City Change Notice or such other time period as agreed between the Parties; or
(ii) provided a Contractor Response in accordance with paragraph 2 but has failed to fully implement the Medium Value Change within ten (10) Business Days of the date set out in the Confirmation Notice referred to in paragraph 2.6(a) as being the date by which the Medium Value Change should have been implemented; or
(iii) it is determined pursuant to paragraph 2.5 that the Contractor has failed to submit a fair and reasonable Contractor Response
then the City may notify the Contractor that the City Change Notice  is withdrawn and following such notification, may procure the implementation of the Medium Value Change without further recourse to the Contractor and the provisions of paragraph 8 (Implementation of a Change by the City) of Part 1 (General Provisions) shall apply.
19. Due Diligence
The provisions of paragraph 6 (Due Diligence) of Part 1 (General Provisions) of this Change Protocol shall apply.
20. Implementation
20.1 The provisions of paragraph 7 of Part 1 (General Provisions) of this Change Protocol shall apply.
20.2 Where the Medium Value Change:
(a) is implemented at a Facility and constitutes works, the procedure set out and agreed in the Contractor Response for certifying the completion of the Medium Value Change shall apply to determine whether the Medium Value Change has been completed appropriately.
(b) constitutes additional or varied Services, the Payment Mechanism shall apply to determine whether the Medium Value Change has been properly implemented.
21. Payment
The provisions of paragraph 9 of Part 1 (General Provisions) of this Change Protocol shall apply.



[bookmark: SCH18P4][bookmark: _Toc478008110]Part 4 - High Value Changes 
1. Notification and Specification
22.1 The City and the Contractor shall co-operate and collaborate to ensure that each party has early notification of the prospect of a High Value Change.  Without prejudice to paragraph 1.2 of this Part 4 of this Change Protocol, the City shall involve the Contractor as early as is practicable in the specification of the High Value Change to ensure that the developed specifications reflect input from the Contractor and/or the relevant Contractor Related Parties.
22.2 [bookmark: _Ref478002077]The City may, at any time, issue a City Change Notice which shall state:
(a) that it is a High Value Change and whether it is required as a result of a Change in Law; or
(b) that the High Value Change shall be valued either:
(i) by means of the Competitive Tendering Process; or
(ii) by means of valuation by an Independent Technical Adviser (with the agreement of the Contractor) 
(c) if applicable, affordability thresholds for the proposed works or services comprising the relevant High Value Change;
(d) if applicable, a specification of any proposed works, in the same format and with similar detail as that provided in the Works Requirements wherever possible, and where not possible, in sufficient detail to allow the design and pricing of a solution to the High Value Change;
(e) if applicable, a specification of the proposed services (or any change to the Services), in the same format with similar detail as that provided in the Service Requirements wherever possible and, where not possible, in sufficient detail to allow the pricing of the required works and/or additional services (or change to a Service);
(f) the location for the works or services required; 
(g) the timing of the works or services required;
(h) whether the Contractor is expected to provide maintenance and/or lifecycle services in respect of any additional works;
(i) an outline risk allocation matrix setting out the City’s preferred risk profile in respect of the High Value Change; 
(j) a time period for submission of the Contractor Stage 1 Response which shall be reasonable, taking into account the complexity of the High Value Change and, in any event, shall not be less than sixty (60) Business Days from the date of the City Initial Confirmation;
(k) in the event that the City Change will require Capital Expenditure, whether the City intends to pay the Capital Expenditure involved in implementing the Change and its proposals for payment (whether in stages or otherwise) or whether the City requires the Contractor to use its reasonable efforts to obtain funding in accordance with paragraph 5 (Funding) of Part 1 (General Provisions) of this Change Protocol; and
(l) the Approval Criteria.
23. Contractor Initial Response
23.1 [bookmark: _Ref478000017]Subject to paragraph 2 (Limits on Changes) of Part 1 (General Provisions) within ten (10) (Business Days of receipt of the City Change Notice (or such longer period as reasonably set out by the City in the City Change Notice in consultation with the Contractor and taking into account the characteristics of the City Change and/or any modification to the City Change, the Contractor shall provide the City with a Contractor Initial Response which shall comprise:
(a) an indication of the Estimated Change in Project Costs that will result from the implementation of the City Change
(b) the Third Party Costs that will be incurred with respect to the activities referred to in paragraph 2.1(c) of Part 4 (High Value Changes) below) as a firm or capped sum;
(c) [bookmark: _Ref478002176]the details of the third-party activity that will be incurred in providing (and discussing with the City) the Contractor Stage 1 Response;
(d) where applicable pursuant to paragraph 6 (Due Diligence) of Part 1 (General Provisions), (the anticipated cost of the Senior Lender and insurance brokers carrying out due diligence) (which shall be capped or a firm sum); and
(e) the Project Management Fee which shall be a capped sum, calculated in accordance with paragraph 2.5 that will be incurred in providing (and discussing with the City) the Contractor Stage 1 Response.
23.2 The time period for the initial Response shall be extended by 10 Business Days if the Contractor requests the same because Senior Lender due diligence is required.
23.3 [bookmark: _Ref478002198]The City shall consider in good faith the Contractor Initial Response.  If the City finds that any material aspects of the Contractor Initial Response are unsatisfactory, it shall notify the Contractor of the same, giving reasons, and offer reasonable assistance to the Contractor to enable it to address such deficiencies and resubmit the Contractor Initial Response as soon as reasonably practicable. 
23.4 [bookmark: _Ref477999968]The City shall, within ten (10) Business Days of receipt of the Contractor Initial Response (as may be amended pursuant to paragraph 2.3), confirm in writing (a City Initial Confirmation) to the Contractor that either:
(a) the Contractor should proceed with developing a Contractor Stage 1 Response and the City shall confirm in the City Initial Confirmation:
(i) the agreed Project Management Fee in relation to the development of the Contractor Stage 1 Response and a reasonable period within which to discuss the same with the City pursuant to paragraph 3.1;
(ii) the agreed Third Party Costs in relation to the development of the Contractor Stage 1 Response; and
(iii) the agreed date by which the Contactor Stage 1 Response shall be submitted which date shall reflect the complexity of the High Value Change and, where not agreed by the Parties (each acting reasonably) shall be not more than [sixty (60)] Business Days from the date of the City Initial Confirmation; 
(b) or that the City withdraws the City Change Notice. 
23.5 [bookmark: _Ref478000159]The Contractor may charge a Project Management Fee for the time incurred by its employees (or relevant Subcontractor) in project managing the development, procurement and implementation of the High Value Change. The Project Management Fee shall:
(a) be based on actual time spent (validated by timesheet records);
(b) be calculated at the daily rates as set out in Appendix 3 (Project Management Fee) of this Change Protocol but capped at EUR 12,000 (indexed) in relation to the Initial Response and the sum set out in the City Stage 1 or Stage 2 Confirmation as applicable to those stages;
(c) not include the time of any person who is not an employee of the Contractor or relevant Sub-Contractor;
(d) not include any mark-up or profit cost or additional overheads; and
(e) be paid in two stages as follows:
(i) on the City issuing a City Stage 1 Confirmation pursuant to paragraph 3.2; and
(ii) on the City issuing a City Stage 2 Confirmation pursuant to paragraph 6.1(a) or withdrawing the High Value Change pursuant to paragraph 6.1(b),
and at each stage, the Contractor shall charge (subject to the applicable cap) only for the time incurred by its staff up to completion of that stage.
23.6 Subject to paragraph 2 (Limits on Changes) of Part 1 of this Change Protocol, within the period specified in the City Change Notice (or if no time is specified within thirty (30) Business Days) the Contractor shall submit a report (a Contractor Stage 1 Response), which shall (where applicable) include, but not be limited to, the following information which shall contain sufficient detail to enable the City to make an informed decision pursuant to paragraph 3 and shall take account of the City's affordability thresholds set out in the City Change Notice:
(a) an outline programme for implementation of the Change including time periods for design development, City review of the design, anticipated dates of any applications for Consents and time periods for the provision and training of staff;
(b) a broad indication of the impact of carrying out and implementing of the High Value Change on the provision of the Services and in particular whether relief from compliance with any obligations set out in this Contract is likely to be required, including the obligations of the Contractor to meet the performance regime and any fixed dates during the Service Period  during the implementation of the High Value Change;
(c) an outline of the Estimated Change in Project Costs that will result from implementing the High Value Change, taking into account any Capital Expenditure that is required or no longer required as a result of the High Value Change; 
(d) any Capital Expenditure that is required or no longer required as a result of the High Value Change and where the City has specified in the City Change Notice that the Contractor shall use its reasonable endeavours to raise financing for the City Change, the steps the Contractor has or will take to secure such financing;
(e) an estimate of any loss of, or increase in, third-party revenues that may result from the High Value Change; 
(f) the proposed Project Management Fee to develop a Contractor Stage 2 Response which shall be a capped fee calculated in accordance with paragraph 2.5 of this Part 4 of this Change Protocol; 
(g) a budget (or budgets) together with a capped or fixed fee for Third-Party Costs and details of the third-party activity likely to be incurred by the Contractor, such as, third-party advice, the carrying out of surveys, obtaining Consents, the Senior Lender carrying out due diligence and independent certification that may be required to be completed prior to agreement of the High Value Change in relation to the development of a Contractor Stage 2 Response together with a proposed process for approval of such costs by the City before they are incurred; 
(h) a summary of any amendments required to this Contract or any Ancillary Document or the Financing Agreements as a result of the Change;
(i) a value for money assessment explaining why the Contractor's proposals represent value for money taking into account both the proposed Capital Expenditure and Whole Life Cost; and
(j) an estimate of the time period required by the Contractor to develop a Contractor Stage 2 Response for the High Value Change should the City notify the Contractor pursuant to paragraph 3.2(a) of its requirements for a Contractor Stage 2 Response.
23.7 In preparing the outline Estimated Change in Project Costs, including the calculation of any Capital Expenditure, the Contractor shall, as specified by the City in the City Change Notice) either comply with the: 
(a) provisions of paragraph 7 of this Part 4 of this Change Protocol if the Competitive Tendering Process is to apply;
(b) provisions of paragraph 9 of this Part 4 of this Change Protocol if an Independent Technical Advisor has been or will be appointed with the agreement of the Contractor.
23.8 The Contractor shall ensure that the performance risk involved in implementing the High Value Change and any interface risks involved in linking new facilities or services with the Facility and/or the Services are reflected (depending on the risk profile of the High Value Change in the Estimated Change in Project Costs and not priced separately over and above the Estimated Change in Project Costs.  The Contractor shall not include any separate charge or fee payable to the Contractor or any sub-contractor of the Contractor in the costs included in the Estimated Change in Project Costs.
23.9 In developing a Contractor Stage 1 Response the Contractor shall liaise with the City and relevant end users (being such persons or organisations as the Contractor in consultation with the City considers appropriate).  The City shall provide to the Contractor such information as to its requirements as the Contractor may reasonably require and shall assist the Contractor in the review of any draft designs in relation to the Contractor Stage 1 Response.  Any and all information and other input or feedback provided by the City to the Contractor shall, unless expressly stated otherwise by the City, be provided without warranty and shall be without prejudice to the City’s rights under this Change Protocol.
24. [bookmark: _Ref478002340]City Stage 1 Confirmation
24.1 [bookmark: _Ref478002210]The City shall consider in good faith, the Contractor Stage 1 Response.  If the City finds that any material aspects of the Contractor Stage 1 Response are unsatisfactory to it, it shall notify the Contractor of the same and offer reasonable assistance to the Contractor to enable it to address such deficiencies and resubmit the Contractor Stage 1 Response as soon as reasonably practicable.  
24.2 [bookmark: _Ref478002219]The City shall, within thirty (30) Business Days (or such longer period as the Parties may agree) of receipt of the Contractor Stage 1 Response (as may be amended pursuant to paragraph 3.1 of this Part 4 of this Change Protocol), confirm in writing to the Contractor that either: 
(a) [bookmark: _Ref477999977]the Contractor should proceed with developing a Contractor Stage 2 Response by a date fixed by reference to the time the Contractor has estimated in the Stage 1 response (a City Stage 1 Confirmation); or
(b) the City withdraws the City Change Notice,
and in the event the City does not give such written confirmation within the specific time period then the City Change Notice shall be deemed withdrawn and paragraph 2.5 shall apply.
24.3 The City shall pay the Contractor the Project Management Fee and the Third Party Costs set out in the City Initial Confirmation and due at Stage 1 within twenty (20) Business Days of receipt of an invoice for the agreed sum submitted by the Contractor.
25. Contractor Stage 2 Response
25.1 [bookmark: _Ref478000036]Within the time period specified in the City Stage 1 Confirmation (or if no time is specified within sixty (60) Business Days of receipt of the City Stage 1 Confirmation), the Contractor shall submit a report (a Contractor Stage 2 Response) which shall where applicable, include but not be limited to the following information:
(a) (where applicable) a detailed design solution (at the minimum to RIBA Stage 3 or equivalent);
(b) the proposed consultants, sub-contractors and suppliers which the Contractor intends to appoint to process the High Value Change;
(c) details of any Consents required in order to implement the High Value Change;
(d) details of any impact (stoppage or changes) on the provision of the Services and in particular whether (and what) relief from compliance with obligations set out in this Contract is required, including the obligations to meet the performance regime during the implementation of the High Value Change and the duration of such relief;
(e) the proposed method of certification of any construction or operational aspects of the High Value Change if not covered by the procedures in this Contract;
(f) a detailed timetable for implementation of the High Value Change;
(g) any surveys and investigations and associated reports that are reasonably necessary to ascertain (in relation to a High Value Change which involves the construction of additional buildings) information as to the nature, location and condition of the relevant land (including hydrological, geological, geotechnical and sub-surface conditions) together with information relating to archaeological finds, areas of archaeological, scientific or natural interest and (in relation to the refurbishment of any existing buildings) information on the condition and quality of existing structures and, in particular, the presence of any latent defects;
(h) a completed risk register showing the potential risks identified in relation to the delivery of the High Value Change the occurrence of which are capable of adversely affecting the time for completion, cost and/or quality of the Project, the probability of such risks occurring and a financial estimate of the most likely consequences of each risk occurring together with the prioritisation of all continuing risks and an action plan in respect of, and risk owners for, all risks prioritised as serious risks;
(i) any approval required from the insurers and/or the Senior Lenders together with details of the fixed or capped sum for the due diligence costs incurred or to be incurred in obtaining the same;
(j) details of any Third-Party Costs incurred in preparing the Contractor Stage 2 Response and/or to be incurred in implementing the High Value Change together with details of City approvals given to sums already expended and confirmation that costs to be incurred are included in the Change in Project Costs;
(k) a draft of the amendments setting out any amendment(s) required to this Contract and/or any Ancillary Document and/or any Financing Agreement required as a result of the High Value Change;
(l) the amount of any loss of or increase in Third Party Income[footnoteRef:15] that may result from the High Value Change  [15:  	To be revisited in light of amendments to definition of Third Party Income, including whether costs are included.] 

(m) if requested by the City, details of any funding obtained and the adjustments required to the Services Payment together with a proposed revised financial model including the detailed price estimates;
(n) a final Change in Project Costs that result from the High Value Change taking into account any Capital Expenditure that is required or no longer required as a result of the High Value Change, all reasonable Third-Party Costs incurred or likely to be incurred by the Contractor and any increase or decrease in operating costs and any loss of or increase in third-party revenue that results from the High Value Change;
(o) evidence that the Contractor has used reasonable endeavours (including, where practicable and without prejudice to the provisions of paragraph 7.4 of this Part 4 of this Change Protocol, the use of competitive quotes) to oblige sub-contractors and suppliers to minimise any increase in costs and maximise any reduction in costs;
(p) a demonstration of how any Capital Expenditure to be incurred or avoided is being measured in a cost effective manner, including showing that when such expenditure is incurred, Changes in Law up to that time would be taken into account by the Contractor;
(q) a demonstration that any expenditure that has been avoided, which was anticipated to be incurred that has been affected by the High Value Change, has been taken into account in the Capital Expenditure and/or Estimated Change in Project Costs;
(r) a value for money assessment explaining why the Contractor's proposals represent value for money taking into account both the proposed Capital Expenditure and Whole Life Cost; and
(s) an explanation (together with appropriate supporting evidence) as to why the Contractor Stage 2 Response meets the Approval Criteria.
25.2 [bookmark: _Ref478002473]The Contractor shall also include in the Contractor Stage 2 Response the following information:
(a) if the City specified in the City Change Notice that paragraph 7 of this Part 4 of this Change Protocol will apply, the Tendering Report;
(b) if the City and Contractor agreed that paragraph 9 will apply, the Reference Price with details of how the Reference Price was used to calculate the Change in Project Costs and any comments made by the Independent Technical Adviser on the Change in Project Costs.
25.3 In developing a Contractor Stage 2 Response, the Contractor shall continue to liaise with the City and relevant City Related Parties (being such persons or organisations as the City in consultation with the Contractor considers appropriate).[footnoteRef:16]  [16:  	City to decide whether this is appropriate on a project specific basis.] 

25.4 Without prejudice to paragraph 4.2 of this Part 4 of this Change Protocol, the City shall co-operate with the Contractor in relation to any Contractor Stage 2 Response being developed by the Contractor, including (without limitation) promptly providing:
(a) written confirmation of any change to the affordability thresholds and any amendment to the City's requirements both as set out in the City Change Notice;
(b) changes to funding which the City receives or to the way in which funding may be applied, either or both of which may affect whether a High Value Change is affordable;
(c) any information reasonably required by the Contractor to enable the Contractor to submit a full and complete Contractor Stage 2 Response and any such other information as the Contractor may reasonably require and shall assist the Contractor in the review of any draft designs and in the development of other aspects of the Contractor Stage 2 Response (but not where this would involve the City incurring additional material expense); and
(d) reasonable assistance to the Contractor in relation to procurement by the Contractor of all relevant Consents
provided that any and all information and other input or feedback provided by the City to the Contractor shall be provided without warranty and shall be without prejudice to the City’s rights under this Change Protocol.
25.5 The Contractor shall notify the City as soon as it becomes aware of any matter which may have a reasonably foreseeable material adverse effect on the viability of any High Value Change including any planning issues likely to cause a material delay in the anticipated programme for the High Value Change or material cost increases.
26. Agreement of Contractor Stage 2 Response
26.1 As soon as practicable and in any event not more than [twenty (20)] Business Days after the City receives the Contractor Stage 2 Response, the Parties shall discuss and endeavour to agree the issues set out in the Contractor Stage 2 Response.  The City may require (and the Contractor shall provide) further information it reasonably requires to enable the City to evaluate the Contractor Stage 2 Response and, in particular, decide whether the Contractor Stage 2 Response meets the Approval Criteria.  In particular, the Contractor shall:
(a) provide evidence that the Contractor has used reasonable endeavours (including, where practicable (and without prejudice to the provisions of paragraph 5.4 of this Part 4 of this Change Protocol), the use of competitive quotes) to oblige sub-contractors and suppliers to minimise any increase in costs and maximise any reduction in costs;
(b) demonstrate how any Capital Expenditure to be incurred or avoided is being measured in a cost effective manner, including showing that when such expenditure is incurred, Changes in Law up to that time would be taken into account by the Contractor; and
(c) demonstrate that any expenditure that has been avoided, which was anticipated to be incurred that has been affected by the High Value Change, has been taken into account in the Change in Project Costs,
and the Contractor shall reply promptly and fully to all requests by the City for further information.
26.2 The City may modify the City Change Notice (which modification shall be in writing).  The Contractor shall, as soon as practicable and in any event not more than ten (10) Business Days or such other period as the Parties may agree after receipt of such modification, notify the City:
(a) that either any such modification is sufficiently material as to amount to a new City Change Notice (and demonstrate why this is the case) or otherwise 
(b) of any consequential changes to the Contractor Stage 2 Response (which shall be deemed accordingly amended).
26.3 [bookmark: _Ref478002492]If acting reasonably, the City is of the view that any material aspect of the Stage 2 Response fails to meet the Approval Criteria [and/or otherwise fails to satisfy any material requirement of this Change Protocol] the City shall notify the Contractor of the same and shall specify in writing and explain to the Contractor in what respects the Contractor Stage 2 Response does not meet the Approval Criteria [and/or fails to comply with any material requirement of this Change Protocol].  The Contractor shall, within twenty (20) Business Days (or such other period as is agreed by the Parties) of such notification, revise and re-submit the Contractor Stage 2 Response.  
26.4 [bookmark: _Ref478002483]If the revised Contractor Stage 2 Response does not address the shortcomings notified by the City pursuant to paragraph 5.3 and the City is of the view, acting reasonably, that revised Contractor Stage 2 Response does not satisfy the Approval Criteria or any other material requirement of this Change Protocol then paragraph 6.1(c) of this Part 4 of this Change Protocol shall apply.
26.5 If the Parties cannot agree on the contents of the Contractor Stage 2 Response, then either Party may refer the dispute to the Dispute Resolution Procedure, provided that no determination shall oblige the City to issue a Stage 2 Confirmation in respect of the disputed High Value Change.
27. City Stage 2 Confirmation
27.1 [bookmark: _Ref478002521]As soon as reasonably practicable after the receipt of the Contractor Stage 2 Response or the revised Contractor Stage 2 Response (as the case may be) the City shall either:
(a) [bookmark: _Ref477999988]issue written confirmation (a City Stage 2 Confirmation) and shall pay the Contractor the Project Management Fee due at Stage 2 within twenty (20) Business Days of the date of issue of the City Stage 2 Confirmation or, if later, receipt of a valid invoice for the agreed amount; or
(b) [bookmark: _Ref478002246]issue a written notice withdrawing the City Change Notice in which case provisions of paragraph 6.3 of this Part 4 of this Change Protocol shall apply; or
(c) [bookmark: _Ref478002502]issue a written notice rejecting the Contractor Stage 2 Response in which case the City shall not be responsible for any costs incurred by the Contractor in preparing the Contractor Stage 2 Response (including any outstanding part of the Project Management Fee or any due diligence costs incurred by the Senior Lender).  Provided that the City may only reject the Contractor Stage 2 Response on the grounds that the Contractor Stage 2 Response has materially failed to meet one or more of the Approval Criteria or the Contractor has failed to comply with any material requirement of this Change Protocol.
27.2 [bookmark: _Ref478002535]If the City does not issue a written notice pursuant to paragraph 6.1 of this Part 4 of this Change Protocol within twenty (20) Business Days of receipt of a written notice served by the Contractor (which notice may only be served after expiry of a period of [three (3)] Months from the date the City receives the Contractor Stage 2 Response) requiring the City either to confirm the Contractor Stage 2 Response or withdraw the City Change Notice then the City Change Notice shall be deemed to have been withdrawn.
27.3 [bookmark: _Ref478002512]Where a City Change Notice is withdrawn pursuant to paragraph 6.1(b) of this Part 4 of this Change Protocol or deemed to have been withdrawn pursuant to paragraph 6.2 of this Part 4 of this Change Protocol, the City shall pay to the Contractor within twenty (20) Business Days of receipt of an invoice for such amount, the reasonable Third-Party Costs (which shall not be greater than that proposed in the Stage One Response including any costs incurred by the Senior Lender in carrying out due diligence) incurred by the Contractor in preparing the Contractor Stage 2 Response together with the outstanding balance of the Project Management Fee provided that:
(a) the Contractor has satisfied the Approval Criteria and other requirements of this Change Protocol in all material respects;
(b) the Contractor has included in the Contractor Stage 1 Response a cost breakdown of the estimate of Third Party Costs to be incurred by the Contractor in preparing the Contractor Stage 2 Response and the City has (acting reasonably);
(c) approved such estimate of Third Party Costs and the type of third party prior to any Third Party Costs being incurred;
(d) agreed that, given the nature of the proposed High Value Change it was reasonable for the relevant third party to incur costs in preparing the Contractor Stage 2 Response on the basis of the extent of the proposed High Value Change and the work required in submitting an accurate Contractor Stage 2 Response in compliance with this Change Protocol;
(e) been provided with such evidence as it may reasonably require in order to verify such Third Party Costs; and
(f) no cap or fixed fee agreed with the Contractor (whether in the Contractor Stage 1 Response or otherwise) in respect of any Third Party Costs has been exceeded.
27.4 [bookmark: _Ref478000453]Where the City Change is either withdrawn or rejected, the City shall be entitled to procure the High Value Change outside the terms of the this Contract and the provisions of paragraph 8 (Implementation of a Change by the City) of Part 1 (General Provisions) shall apply.
28. [bookmark: _Ref477999997]Competitive Tendering
28.1 Where this paragraph 7 applies, the Contractor shall, in preparing the Contractor Stage 2 Response, as far as practicable structure the works and/or services required by the High Value Change into a number of discrete work packages (which may include the procurement of items of equipment only or be labour only package of works), and shall invite at least three (3) competitive tenders for each work package.  Where legally required, the Competitive Tendering process shall be conducted in accordance with the PPP Law of the Republic of Serbia and the principles of the Treaty of Rome.
28.2 The Contractor and the City shall agree:
(a) the work packages to be priced through competitive tendering based on what is judged to provide best value for money;
(b) the procurement process;
(c) the evaluation criteria; 
(d) any additional interface risks between the carrying out of any additional works and/or services by a third party, and the Facility and/or carrying out of the Works and/or the delivery of the Services; and 
(e) that the preferred tenderer shall be selected on the basis of the most economically advantageous tender.
28.3 The Contractor shall be responsible for:
(a) running the competition for the work packages;
(b) evaluating and selecting the preferred tenderers;
(c) negotiating and finalising appointment of the preferred tenderers; and
(d) managing the implementation of the works and services required as part of the High Value Change,
provided that the City shall approve the preferred tenderer(s) acting reasonably within twenty (20) Business Days following the conclusion of the tendering process, and the Contractor shall either appoint or object to the preferred tenderer(s) but no sub-contractor shall be appointed until or unless a City Stage 2 Confirmation is issued.
28.4 [bookmark: _Ref478002437]On conclusion of the tendering process, the Contractor shall submit with the Contractor Stage 2 Response a Tendering Report and the Change in Project Costs shall be based on the prices determined through the tendering process.
28.5 [bookmark: _Ref478000228]The Tendering Report shall include, but not be limited to, the following information.  
(a) details of the companies which were asked to tender for each work package, indicating whether a compliant bid was in fact submitted;
(b) the basis upon which each company was invited to tender including their appropriate experience and expertise;
(c) how details of how the evaluation process was carried out including the scoring for each tenderer;
(d) the basis of the recommendation of the successful tenderer for each work package;
(e) confirmation that the tendered price is a fixed price which includes all costs, overheads, risks and contingencies and will not be liable to change or adjustment; and
(f) any other relevant information.
29. Not Used
30. [bookmark: _Ref478002395]Independent Technical Adviser[footnoteRef:17] [17:  	As an alternative, the City could also simply opt for a technical and cost audit of the estimate prepared by the Contractor carried out by its own technical advisers.  This approach will work well where the works and/or services in question are relatively straightforward and good comparative data exist for pricing them.  For more complex changes, the Independent Technical Adviser route may offer a better solution.] 

Joint Appointment of Independent Technical Adviser
30.1 Where this paragraph 9 applies, upon issue of a City Change Notice or the Parties agreeing that a City Change Notice will shortly be issued in respect of a High Value Change the City and the Contractor shall jointly appoint an Independent Technical Adviser to assist in the processing of the High Value Change.  The terms of reference for the Independent Technical Adviser shall include:
(a) developing a Reference Price; and
(b) commenting on the Estimated Change in Project Costs and the Change in Project Costs.
30.2 Upon appointment of the Independent Technical Adviser (or if later, upon service of the City Change Notice pursuant to paragraph 1.2), the City and the Contractor shall instruct the Independent Technical Adviser to develop a Reference Price.
30.3 [bookmark: _Ref478000178]The Independent Technical Advisor shall develop a Reference Price in consultation with the Contractor and the City.  The Reference Price shall include (as applicable) all finance, design development, construction, lifecycle, maintenance and operating costs and savings (including professional fees and charges, overheads, profits and contingencies and explicitly including the pricing for any performance risks associated with implementing the change based on the outline risk allocation matrix included in the City Change Notice).  The Parties agree that the Reference Price shall include the pricing of performance risk and that no separate Contractor mark up should be included in the Estimated Change in Project Cost or the Change in Project Costs.  
30.4 The Independent Technical Advisor shall provide to the Contractor and the City the Reference Price.  The Contractor shall use the Reference Price to produce the Estimated Change in Project Costs and, subsequently, the Change in Project Costs.  The Independent Technical Adviser shall comment on the Estimated Change in Project Costs and the Change in Project Costs within the time periods to be agreed by the Contractor and the City and specified in the appointment of the Independent Technical Adviser.
30.5 The City shall be responsible for the payment of all fees payable to the Independent Technical Advisor. For the avoidance of doubt, any costs incurred by the Contractor pursuant to this paragraph 9 shall form part of the Project Management Fee or Third Party Costs and no additional sums shall be paid to the Contractor.
31. Funding
The provisions of paragraph 5 (Funding) of Part 1 (General Provisions) of this Change Protocol shall apply.
32. Due Diligence
The provisions of paragraph 6 (Due Diligence) of Part 1 (General Provisions) of this Change Protocol shall apply.
33. Implementation
The provisions of paragraph 7 (Implementation) of Part 1 (General Provisions) of this Change Protocol shall apply.
34. Payment
The provisions of paragraph 9 (Payment) of Part 1 (General Provisions) of this Change Protocol shall apply.



[bookmark: SCH18P5][bookmark: _Toc478008111]Part 5 - Contractor Change
1. If the Contractor wishes to introduce a Contractor Change, it shall serve a Contractor Change Notice on the City.
36. The Contractor Change Notice shall:
(a) set out the proposed Contractor Change in sufficient detail to enable the City to evaluate it in full;
(b) specify whether the Contractor Change is:
(i) a Low Value Change;
(ii) a Medium Value Change;
(iii) a High Value Change; and/or
(iv) is required as a result of a Change in Law;
(c) specify the Contractor's reasons for proposing the Contractor Change;
(d) indicate any implications of the Contractor Change;
(e) indicate what savings, if any, will be generated by the Contractor Change:
(i) whether a revision of the Services Payment is proposed (and, if so, give details of such proposed revision); or
(ii) whether such savings will be paid by a lump sum; 
(f) if the Contractor Change is required as a result of a Qualifying Change in Law, what sums, if any, will be payable by the City;
(g) indicate if there are any critical dates by which a decision by the City is required;
(h) confirm all necessary consents have been obtained (or indicate the process for obtaining such consents) form the funders and the insurance brokers, to the extent required; and
(i) request the City to consult with the Contractor with a view to deciding whether to agree to the Contractor Change and, if so, what consequential changes the City requires as a result.
37. Subject to paragraph 2 (Limits on Changes) of Part 1 (General Provisions) of this Change Protocol, the City shall evaluate the Contractor Change Notice in good faith, taking into account all relevant issues, including whether:
(a) a revision of the Services Payment will occur;
(b) the Contractor Change may affect the quality of the Services and/or the Works or the likelihood of successful completion of the Works and/or delivery of the Services (or any of them);
(c) the Contractor Change may interfere with the relationship of the City with third Parties;
(d) the financial strength of the Contractor is sufficient to perform the Services after implementation of the Contractor Change;
(e) the value and/or life expectancy of any of the Facility and/or Assets is reduced; or
(f) the Contractor Change materially affects the risks or costs to which the City is exposed.
38. If the Contractor Change causes, or will cause, the Contractor's costs or those of a sub-contractor to decrease, there shall be a decrease in the Services Payment such that any cost savings (following deduction of costs reasonably incurred by the Contractor in implementing such Contractor Change) shall be shared on the basis of fifty per cent (50%) of the saving being retained by the Contractor and fifty per cent (50%) of the saving accruing for the benefit of the City.
39. As soon as practicable after receiving the Contractor Change Notice, the Parties shall meet and discuss the matters referred to in it.  During discussions the City may propose modifications to, or accept or reject, the Contractor Change Notice at its absolute discretion except in relation to Changes in Law.
40. If the City accepts the Contractor Change Notice (with or without modification) the Parties shall consult and agree the remaining details as soon as practicable and upon agreement of the Contractor Change, the City shall issue a City Confirmation which shall set out the agreed Contractor Change and:
(a) the Parties shall enter into any documents to amend this Contract or any relevant Ancillary Document which are necessary to give effect to the Contractor Change;
(b) if applicable, the Services Payment shall be revised in accordance with Schedule 19 (Revision of Base Case); and
(c) the Contractor Change shall be implemented within the period specified by the City in its notice of acceptance.
41. If the City rejects the Contractor Change Notice, it shall not be obliged to give its reasons for such a rejection and the Contractor shall not be entitled to reimbursement by the City of any of its costs. 
42. Unless the City Confirmation expressly agrees to an increase in the Services Payment, there shall be no increase in the Services Payment as a result of a Contractor Change and, subject to Clause 40 (Change in Law), any funding shall be provided by the Contractor.
43. The City shall not reject a Contractor Change which is required in order to conform to a Change in Law.  The costs of introducing a Contractor Change resulting from a Qualifying Change in Law (including any resulting revision of the Services Payment) shall be dealt with in accordance with Clause 40 (Change in Law) and to the extent not dealt with therein, all costs shall be borne by the Contractor.


[bookmark: SCH18P6][bookmark: _Toc478008112]Part 6 - Construction Changes
1. Construction Changes
44.1 Subject to paragraph 2 (Limits on Changes) of Part 1 (General Provisions) of this Change Protocol, the City may issue a City Change Notice relating to a Construction Change. The City Notice of Change shall 
(a) State whether the City Change arises from a Qualifying Change in Law; and 
(b) set out the Change in sufficient detail to enable the Contractor  to calculate and provide the Estimated Change in Project Costs in accordance with paragraph 1.2 below (the "Estimate"); and
(c) state whether the City shall require the Contractor to use its reasonable endeavours to obtain funding in accordance with Part 1 paragraph 3 of this Change Protocol.
44.2 [bookmark: _Ref478002799]Within 21 Business Days after having received the City Notice of Change (or such longer period as is reasonably agreed by the Parties having regard to the nature of the Change), the Contractor shall deliver to the City the Estimate. The Contractor may request a ten (10) Business Day extension to the agreed period if Senior Lender due diligence is required.  The Estimate shall include the opinion of the Contractor on 
(a) any necessary change in the Works or Services;
(b) whether relief from compliance with obligations is required, including the obligation of the Contractor to achieve the Planned Readiness Date and/or  Planned Services Commencement Date and/or meet the City’s Requirements and/or the Contractor’s Proposals during the implementation of the City Change ;
(c) any loss of revenue (including subject to paragraph 4 (Principles relating to Third Party Income) of Schedule 19 (Revision of Base Case) that will result from the City Change ;
(d) any Estimated Change in Project Costs that directly result from the City Change; and
(e) any amendment required to this Contract or an Ancillary Document resulting from the City Change; and 
(f) any Capital Expenditure that is required or no longer required as a result of the City Change; 
(g) any revised Tests and the proposed method of certifying completion of the construction if not covered by the procedures in Clause 21 (Completion of the Works); and
(h) any required change to any Consent or need for a new Consent, 
in each case giving in full detail the procedure for implementing the City Change  
44.3 If the City requests to approve any Third Party Costs prior to that Third Party being appointed to prepare the Contractor’s Response, the time period for the Contractor to submit its response in accordance with paragraph 1.2 shall be suspended from the date on which such Third Party Costs are submitted for approval until approval is granted (or the Parties have otherwise agreed or such Third Party Costs or they have been determined through the Dispute Resolution Procedure)
45. Parties to Discuss
45.1 As soon as practicable after the City receives the Estimate the Parties shall discuss and agree the issues set out in the Estimate including:
(a) providing evidence that the Contractor has used reasonable endeavours (including (where practicable) the use of competitive quotes) to oblige the Sub-Contractors to minimise any increase in costs and maximise any reduction in costs;
(b) providing evidence that where the Contractor does not intend to use its own resources to implement the City Change it shall comply with Good Industry Practice with the objective of ensuring that it obtains the best value for money when procuring nay works, supplies, materials or equipment;
(c) demonstrating how any Capital Expenditure to be incurred or avoided is being measured in a cost effective manner, including showing that when such expenditure is incurred or would have been incurred, Changes in Law up to that time have been taken into account by the Contractor;
(d) demonstrating that any expenditure that has been avoided, which was anticipated to be incurred to replace or maintain assets that have been affected by City Change concerned, has been taken into account in the amount which in its opinion has resulted 
(e) providing evidence that the Contractor has used reasonable endeavours to pass any increase in costs to the existing or future customers of the Contractor or Operating Sub-Contractor as the case may be and has demonstrated to the reasonable satisfaction of the City that it is more likely than not able to pass any increase in costs to the customers of the Contractor other than the City.
46. Change Agreed
46.1 If the Parties cannot agree the contents of the Estimate then the dispute shall be determined in accordance with the Dispute Resolution Procedure.
46.2 [bookmark: _Ref478002849]As soon as practicable after the contents of the Estimate have been agreed (and in any even within or otherwise determined, the City shall
(a) issue a Confirmation Notice; or
(b) withdraw the City Notice of Change.
46.3 [bookmark: _Ref478002862]If the City does not issue a written notice pursuant to paragraph 3.2 of this Part 6 of this Change Protocol within twenty (20) Business Days of receipt of a written notice served by the Contractor (which notice may only be served after expiry of a period of [three (3)] Months from the date the City receives the Estimate  requiring the City either to confirm the Estimate or withdraw the City Change Notice then the City Change Notice shall be deemed to have been withdrawn.
46.4 Where a City Change Notice is withdrawn pursuant to paragraph 3.2 of this Part 6 of this Change Protocol or deemed to have been withdrawn pursuant to paragraph 3.3 of this Part 6 of this Change Protocol, the City shall pay to the Contractor within twenty (20) Business Days of receipt of an invoice for such amount, the reasonable Third-Party Costs (which shall not be greater than that proposed in the any agreed Third Party Costs  including any costs incurred by the Senior Lender in carrying out due diligence) incurred by the Contractor in preparing the Estimate provided that 
(a) the Contractor has satisfied the Approval Criteria and other requirements of this Change Protocol in all material respects; 
(b) the Contractor has included in the Estimate a cost breakdown of the estimate of third-party costs to be incurred by the Contractor in preparing the Contractor Stage 2 Response and the City has (acting reasonably):
(i) the City approved such estimate of third-party costs and the type of third-party prior to any Third-Party Costs being incurred and been provided with such evidence as it may reasonably require in order to verify such Third-Party Costs; and
(ii) No cap or fixed fee agreed with the Contractor in respect of any Third-Party Costs has been exceeded.
47. [Not Used]
48. Funding
The provisions of paragraph 5 (Funding) of Part 1 (General Provisions) of this Change Protocol shall apply.
49. Due Diligence
The provisions of paragraph 6 (Due Diligence) of Part 1 (General Provisions) of this Change Protocol shall apply.
50. Implementation
The provisions of paragraph 7 (Implementation) of Part 1 (General Provisions) of this Change Protocol shall apply.
51. Payment
The provisions of paragraph 9 (Payment) of Part 1 (General Provisions) of this Change Protocol shall apply.




[bookmark: SCH18App1][bookmark: _Toc478008113]Appendix 1
Pricing information
Fees and profit margins
Insert professional fees (on an hourly rate basis or as a percentage) 
Insert  contingencies, overheads and profit margin figures from sub-contractors (each expressed as a %]
No indexation.





[bookmark: SCH18App2][bookmark: _Toc478008114]Appendix 2
Pricing Information
Contractor Management Costs
[insert hourly rate for costing Contractor time, fixed for life of the Project but indexed appropriately].
[For Operating Sub-Contractor Management Costs, insert hourly rate for costing Contractor time, fixed for life of the Project but indexed appropriately (as per Base Case) or otherwise periodically updated].




[bookmark: SCH18App3][bookmark: _Toc478008115]Appendix 3
Pricing Information
Project Management fee
[Insert daily rate for different grades of Contractor or relevant sub contractor staff - to be reviewed every [two (2)] years and indexed appropriately].




[bookmark: SCH18App4][bookmark: _Toc478008116]Appendix 4
Low Value Change Request
	Low Value Change Request
	Dated …………………………

	To be completed by City Representative


	Change no:
	

	Brief description of the Change
	

	Change in Law/
	

	Budget for the Change
	

	Date for completion/implementation
	

	To be completed by Contractor Representative
	

	Confirmation of Price/Time (if applicable)
	

	Can be carried out within existing on site resources? 
	

	If not, cost of labour rates
	

	lifecycle cost (if appropriate)
	

	additional operating cost (if appropriate)
	

	plant/equipment costs (if appropriate)
	

	Total cost 
	







[bookmark: _Ref457510831][bookmark: SCH19][bookmark: _Toc478008117]Schedule 19
[bookmark: _Ref464815500][bookmark: _Toc478008118]Revision of Base Case
1. Purpose Of This Schedule
This Schedule 19 (Revision of Base Case) is intended to apply:
0. on or immediately prior to the Effective Date; and
0. where it is required by this Contract, determined in accordance with the Dispute Resolution Procedure or agreed between the Parties that the financial consequences of any Relevant Event or the payment of or release from any sum shall be addressed through an adjustment to the Services Payment or, if applicable, the Interim Services Payment (or any component thereof) and that this shall be facilitated by an adjustment to the Base Case.
2. Revisions To The Base Case
2.1 Where the Parties agree that the financial consequences of any Relevant Event or the payment of or release from any sum are best dealt with without a revision to the Base Case, they shall agree to make such revision to the Services Payment as necessary on a one-off or recurrent basis.  Such change shall, on the next occasion that there is a revision to the Base Case in accordance with this Schedule 19 (Revision of Base Case) be consolidated as an update to the Services Payment and Base Case.
2.2 Prior to making any changes to the Base Case (subject to any express provision of this Contract to the contrary), the Parties shall agree the Base Case Change Date for the change and the basis of the revision to the Base Case.
2.3 Except for revisions due to:
(a) a Qualifying Refinancing (in which case Schedule 17 (Refinancings) shall apply); and/or
(b) a Contractor Change which results in costs savings (and such costs saving are shared in accordance with paragraph [4] of Part [5] (Contractor Change) of Error! Reference source not found. (Change Protocol),
the Services Payment shall be revised so as to ensure that the Contractor is in no better and no worse position (as defined by paragraph 3.3) than it was prior to the Base Case Change Date and the event which gave rise to the need for the revision.  In no circumstances shall any revision provide compensation to the Contractor for any deviation in performance from that predicted in the latest Base Case as agreed between the Parties or determined in accordance with the Dispute Resolution Procedure and/or for any costs which are incurred (or to be incurred) by the Contractor in circumstances where such costs exceed the amount or amounts previously agreed with the City as part of a Change and/or deemed Change. 
2.4 In calculating the Estimated Change in Project Costs and in assessing other adjustments to be made to the Base Case arising from a Relevant Event, the Contractor shall be entitled to take into account, inter alia:
(a) any Change in Costs and Change in Revenue without double counting any financing costs relating to the additional capital expenditure; 
(b) reasonable economic assumptions prevailing at the time; and
(c) changes in the prospective technical performance of the Project arising as a result of the Relevant Event, 
provided that the City shall not be required (and the Contractor shall not be entitled) to take into account the financial impact up to the date of the Relevant Event of those risks which the Contractor bears under the terms of this Contract, including (to the extent so borne by the Contractor under this Contract) changes in VAT rates, taxation rates, indexation and the impact of adjustments and/or deductions in accordance with Schedule 4 (Payment Mechanism).
2.5 The Contractor shall take all reasonable and appropriate steps to mitigate the effects of any revision including, in particular but without limitation, mitigating any adverse impact upon the City.
2.6 If the Base Case is to be revised, then the Contractor shall make appropriate electronic amendments to it to effect such revisions made in accordance with this Schedule 19 (Revision of Base Case).
2.7 Where a revision to the Services Payment is required, the Contractor shall, at its own cost, save as otherwise expressly provided, revise the Base Case and submit to the City a revised Base Case reflecting such adjustments.
3. Principles Of Adjustment
3.1 The following guidelines shall be followed in revising the Base Case:
(a) wherever possible the revision shall be carried out without altering the formulae, inputs and assumptions incorporated in the Base Case in any way and only data such as costs incurred and/or revenue received by the Contractor and the timing and amounts of draw-downs of funding shall be changed;
(b) where it is necessary to amend the logic, formulae, inputs and assumptions incorporated in the Base Case to permit revisions to be made, this shall be carried out to the minimum extent necessary in accordance with financial modelling best practices and in compliance with generally accepted accounting principles;
(c) where any amendment is made to the logic, formulae, inputs and assumptions incorporated in the Base Case, the Base Case, as amended shall first be run with the data included in the Base Case immediately prior to amendment to ensure that the outputs (including but not limited to loan life cover and debt service ratios) from the Base Case as amended correspond to the outputs immediately prior to amendment and the difference in the real pre-tax Project IRR after and immediately prior to amendment does not differ by more than one (1) basis point (being zero point zero one percent (0.01%)) as shown in the resulting figure); and
(d) the Parties may only agree changes or additions to the guidelines and assumptions set out in this paragraph 3.1 where they are required in relation to circumstances not dealt with by the assumptions in the Base Case; and
(e) unless otherwise agreed by the Parties in writing, the Contractor shall not be permitted to backdate any increase in the Services Payment.
3.2 Any amendment to the logic, formulae, inputs and assumptions incorporated in the Base Case shall be fully recorded so that the manner in which the revised Services Payment is calculated can be readily verified.
3.3 Any reference in this Contract to "no better and no worse" and to leaving the Contractor being in a "no better and no worse position", shall be construed as to ensure that:
(a) on comparing the output of the Base Case (as at the Base Case Change Date) before and after entering into the required Base Case revisions, such comparison of the output from such Base Case shows that:
(i) the TPI Adjusted Base Case Equity IRR in circumstances where the Contractor has been generating Third Party Income at levels below those forecast in the Base Case or the Base Case Equity IRR in other cases shall be unchanged (assessed to two decimal places); and
(ii) the Contractor shall be in a position which is unchanged in relation to the minimum and average debt service cover ratio, and the minimum and average loan life cover ratio and any other relevant ratios or covenants applicable under the Senior Financing Agreements (where the Contractor has been generating Third Party Income at levels below those forecast in the Base Case, such ratios should be adjusted downwards to reflect those circumstances); and
(iii) the Contractor is left in a position which is unchanged in relation to inflation hedging and foreign exchange indexation of the Services Payment as set out in Part [A] of Schedule 4 (Payment Mechanism); and
(b) the Contractor shall not be in a worsened position in relation to any ratio referred to in paragraph 3.3(a)(ii) if a solution providing for no change in all relevant ratios and covenants and/or the TPI Adjusted Base Case IRR and/or the Base Case equity IRR cannot be found; and
(c) the ability of the Contractor to comply with this Contract is not adversely affected or improved as a consequence of the Relevant Event.
3.4 In adjusting the Base Case the individual prices and rates which make up the Services Payment should reflect the drivers and methodology used to determine those prices and rates as shown in the original Base Case at the Contract Date.
4. [bookmark: _Ref464815447]Principles Relating To Third Party Income
4.1 For the purposes of calculating the financial adjustment in relation to Third Party Income pursuant to this Schedule 19 (Revision of Base Case), the principles set out in this paragraph 4 (Principles Relating to Third Party Income) shall be applied.
Compensation Events
4.2 If the Relevant Event arises from a Compensation Event and/or an Excusing Cause (or an event the Contract deems to be a Compensation Event and/or an Excusing Cause), subject to paragraph 4.3, the adjustment to the Services Payment due in respect of the resulting lost Third Party Income (the "Compensation Event TPI Adjustment") shall compensate the Contractor for the Third Party Income that would otherwise have been received but for the occurrence of the Compensation Event and/or an Excusing Cause.
4.3 When taken together with all other Third Party Income receivable by the Contractor, the Compensation Event TPI Adjustment:
(a) where prior to the occurrence of the Compensation Event and/or an Excusing Cause the Contractor has been generating Third Party Income at levels equal to or in excess of those forecast in the Base Case, shall not result in the Third Party Income exceeding the levels forecast in the Base Case; and
(b) where the Contractor has been generating Third Party Income at levels below those forecast in the Base Case, shall not result in Third Party Income exceeding an amount equal to the lower of:
(i) the Contractor’s share of the Third Party Income forecast in the [original] Base Case; and
(ii) the TPI Average as defined in paragraph 4.10 below.
Qualifying Changes in Law
4.4 If the Relevant Event arises from a Qualifying Change in Law (or any event that this Contract deems to be a Qualifying Change in Law), subject to paragraph 4.5, the adjustment to the Services Payment due in respect of the resulting lost Third Party Income (the "Qualifying Change in Law TPI Adjustment"), shall compensate the Contractor for the Third Party Income that would otherwise have been receivable but for the occurrence of a Qualifying Change in Law.
4.5 When taken together with all other Third Party Income receivable by the Contractor, the Qualifying Change in Law TPI Adjustment:
(a) where prior to the occurrence of the Qualifying Change in Law the Contractor has been generating Third Party Income at levels equal to or in excess of those forecast in the Base Case shall not result in the Third Party Income exceeding the levels forecast in the Base Case; and
(b) where the Contractor has been generating Third Party Income at levels below those forecast in the Base Case, shall not result in Third Party Income exceeding an amount equal to the lower of:
(i) the Contractor’s share of the Third Party Income forecast in the Base Case; and
(ii) the TPI Average as defined in paragraph 4.10 below.
Force Majeure Notice to Continue
4.6 If the City issues a notice to continue in accordance with Clause 55.7 (Notice to Continue), subject to paragraph 4.7, the adjustment to the Services Payment due in respect of the resulting loss in Third Party Income (the "Force Majeure TPI Adjustment"), shall compensate the Contractor for the Third Party Income that would otherwise have been receivable but for the occurrence of the Force Majeure Event.
4.7 When taken together with all other Third Party Income receivable by the Contractor, the Force Majeure TPI Adjustment:
(a) where prior to the occurrence of the Force Majeure Event the Contractor has been generating Third Party Income at levels equal to or in excess of those forecast in the Base Case, shall not result in Third Party Income exceeding the levels forecast in the Base Case; and
(b) where the Contractor has been generating Third Party Income at levels below those forecast in the Base Case, shall not result in Third Party Income exceeding an amount equal to the lower of:
(i) the Contractor’s share of the Third Party Income forecast in the Base Case; and
(ii) the TPI Average as defined in paragraph 4.10 below.
City Changes
4.8 If the Relevant Event arises from an City Change the adjustment to the Services Payment shall take in account the resulting lost Third Party Income and any net change in the cost of generating such Third Party Income such that when taken together with all other Third Party Income receivable by the Contractor and the net cost of generating such Third Party Income, put the Contractor in a no better, no worse position.
City Required Action
4.9 Where pursuant to Clause 33.4 (Required Action without Contractor Breach) the City takes action in circumstances where the Contractor is not in breach, the Contractor’s compensation for lost Third Party Income will be amount equal to the higher of
(a) the amount of Third Party Income actually received by the City as a result of taking the Required Action and
(b) an amount relating to the period of the Required Action calculated on the basis of the lower of:
(i) the Third Party Income forecast in the Base Case; and
(ii) the TPI Average as defined in paragraph 4.10 below.
Calculating the TPI Average
4.10 [bookmark: _Ref458586669]The TPI Average shall be calculated as:
(a) where the Relevant Event or Required Action occurs more than twenty four (24) Months since the Services Commencement Date, the TPI Average shall be the average monthly Third Party Income received by the Contractor on a Monthly basis over the eighteen (18) Month period immediately prior to the occurrence of the Relevant Event; or
(b) where the Relevant Event or Required Action occurs where there have been more than six (6) Months but fewer than twenty four (24) Months since the Services Commencement Date, or the parties otherwise agree that there is insufficient data for an average monthly Third Party Income to be calculated over eighteen (18) Months, the applicable period shall be reduced to such reasonable period as the parties may agree. If subsequently the actual Third Party Income received during the period from six (6) to twenty four (24) Months since the Services Commencement Date is calculated as being less than the amount compensated, the amount by which the Third Party Income received is less than the amount compensated shall be deducted from the Contractor’s share of any future excess Third Party Income; or
(c) where the Relevant Event or Required Action occurs prior to or fewer than six (6) Months since the Services Commencement Date, the amount of any Third Party Income compensated shall be as forecast in the Base Case. If subsequently the actual Third Party Income received during the period prior to or fewer than six (6) Months since the Services Commencement Date is calculated as being less than the amount compensated, the amount by which the Third Party Income received is less than the amount compensated shall be deducted from the Contractor’s share of any future excess Third Party Income.
4.11 Compensation for lost Third Party Income shall always be less the City’s share of such income.
4.12 The TPI Adjusted Base Case Equity IRR
The TPI Adjusted Base Case Equity IRR is the nominal post tax blended equity IRR (pre-tax with respect to Shareholders, post-tax with respect to the Contractor) that is calculated by replacing the TPI assumptions in the Base Case with the TPI Average. For the avoidance of doubt, the TPI Adjusted Base Case Equity IRR shall never be higher than the Base Case Equity IRR given the capping of the Third Party Income at Base Case levels.
5. Procedure
5.1 The Base Case shall be revised by the Contractor in accordance with this Schedule 19 (Revision of Base Case) within fifteen (15) Business Days of the Base Case Change Date.
5.2 [bookmark: _Ref458586965]If the Base Case is to be revised, the Contractor shall at its own cost, save as otherwise expressly provided, revise the Base Case and submit to the City the revised Base Case for approval (such approval not to be unreasonably withheld).
5.3 The revised Base Case produced pursuant to paragraph 5.2 shall, when it is approved by the City (such approval not to be unreasonably withheld), become the Base Case for the purposes of this Contract until its further amendment in accordance with this Contract.
5.4 The Contractor shall ensure that each iterative version of the Financial Model is provided with a unique reference number and date.
5.5 The costs of undertaking a revision of the Base Case shall be treated as a project cost in respect of all Relevant Events and (for the avoidance of doubt) shall be incorporated within the revised inputs associated with the revisions to the Financial Model as a result of such Relevant Event.
5.6 Where practicable, the Contractor shall use all reasonable endeavours to carry out revisions to the Services Payment prior to the end of October in the relevant Contract Year in order that the revised Services Payment may take effect at the beginning of the next Contract Year.
5.7 Following agreement of the revised Base Case, the Contractor shall:
(a) promptly deliver a copy of the revised Base Case to the City, having observed the necessary version control in accordance with paragraph 5.4 and the necessary revisions to the Services Payment to be made in accordance with this Schedule 19 (Revision of Base Case); and
(b) the necessary adjustments to the Services Payment shall be made from the Base Case Change Date but any upward revisions of the Services Payment shall not be due and payable until a copy of the revised Base Case has been provided to the City.
5.8 Unless otherwise agreed by the Parties in writing, the Contractor shall not be permitted to backdate any increase in the Services Payment as a result of a Change.
5.9 If the Contractor does not perform the revisions required by, and in accordance with this Schedule 19 (Revision of Base Case), the City may do so and determine the revised Services Payment accordingly.  All costs incurred by the City in doing so shall be paid by the Contractor.
6. Revisions to be made on the Effective Date
[The Parties agree that, subject always to paragraphs 6.2 and 6.3, on or immediately prior to the Effective Date, adjustments shall be made to the Base Case as follows and in the following order:
0. if there is a difference between: 
the total amount which the Contractor expected to pay to the Construction Sub-Contractor to perform its obligations under the Construction Sub-Contract and/or, as applicable, to the Operating Sub-Contractor to perform its obligations under the Operating Sub-Contract as at the Contract Date (and which are included in the Base Case that was agreed and initialled by the Parties on the Contract Date); 
the total amount which the Contractor expects to pay to the Construction Sub-Contractor to perform its obligations under the Construction Sub-Contract and/or, as applicable, to the Operating Sub-Contractor to perform its obligations under the Construction Sub-Contract as at the Effective Date, 
on the basis that such total amount may only be adjusted to take account of any:
0. Qualifying Pre-Effective Date Changes in Law; 
0. Capital Contribution; and
0. With respect to the Construction Sub-Contractor only. Contamination which the Contractor has discovered prior to the Effective Date and demonstrates is not Contractor Contamination;
and that where such an adjustment is proposed to be made, the relevant adjustment shall be determined in accordance with the procedure which applies to Qualifying Changes in Law pursuant to Clause 40 (Change in Law) or Capital Contribution pursuant to Clause 41 (Capital Contribution) or Contamination pursuant to Clause 9.3 (Contamination) (as applicable) and Paragraphs 2 to 5 (inclusive) of this Schedule 19 (Revision of Base Case),
then the Annual Fixed Fee will be adjusted in order to bring the recalculated equity IRR back to the Base Case Equity IRR; and 
0. if there is a difference between: 
9. the Estimated Electricity Transmission Infrastructure Construction Cost] (being RSD [320,000,000]); and 
9. the total amount which the Contractor expects to pay to construct the Electricity Transmission Infrastructure;
on the basis that such total amount may only be calculated to take account of materials and civil works costs competitively procured by the Contractor,
then the AFF will be adjusted in order to bring the recalculated equity IRR back to the Base Case Equity IRR; and
0. if there is a Capital Contribution made to the Project, then the funding sources will be reduced to match the decreased funding requirement, after taking into account the additional costs reasonably and properly incurred by the Contractor or any Contractor Related Party in order for them to comply with any conditions that must be satisfied by them as a condition to the relevant Capital Contribution being paid, so as to maintain the debt to equity ratio assumed in the Base Case unchanged and to meet all relevant ratios and covenants set out in the Financing Agreements and the AFF will be adjusted in order to bring the recalculated equity IRR back to the Base Case Equity IRR; 
0. [bookmark: _Ref473833195]if there is a difference between:
11. the financing terms set out in the Bid Term Sheet; and
11. the financing terms actually agreed by the Senior Lenders at the Effective Date,
on the basis that such difference shall only be calculated for the quantum of Senior Financing Institutions financing assumed by the Contractor in its Base Case,
then:
1. if the recalculated equity IRR decreases by: 
0. less than, and including, [200]bps, the AFF will be adjusted upward to return the equity IRR to the mid-point between the recalculated equity IRR and the Base Case IRR; or
0. more than [200]bps, the AFF will be adjusted upward to return the equity IRR to the Minimum Base Case Equity IRR; or 
1. if the recalculated equity IRR increases by: 
0. less than, and including, [200]bps, the AFF will be adjusted downward to return the equity IRR to the mid-point between the recalculated equity IRR and the Base Case IRR; or
0. more than [200]bps, the AFF will be adjusted downward to return the equity IRR to the Maximum Base Case Equity IRR; and
0. if there is a difference between:
12. the Benchmark Base Interest Rate which was expected to be applicable to the Senior Debt as at the Final Bid Date (and which is included in the Base Case that was agreed and initialled by the Parties on the Contract Date); and 
12. the final [Base Interest Rate] which is or will be applicable to the Senior Debt as at the Effective Date using the actual financing terms made available as at the Effective Date;
then the AFF will be adjusted in order to bring the recalculated equity IRR back to the equity IRR resulting from the calculation made in (d) above (and this will become the Base Case Equity IRR recalculated at Effective Date);
0. if there is a difference between:
13. the Euro-denominated proportion of the Monthly Services Fee, the Fixed proportion of the EUR-denominated Monthly Services Fee in respect of Eurozone inflation, and the Fixed proportion of the RSD-denominated Monthly Services Fee in respect of Serbia inflation as defined in Appendix 3 to Schedule 4 (Payment Mechanism) which were expected to be applicable as at the Final Bid Date (and which are included in the Base Case that was agreed and initialled by the Parties on the Contract Date); and 
13. the final Euro-denominated proportion of the Monthly Services Fee, the Fixed proportion of the EUR-denominated Monthly Services Fee in respect of Eurozone inflation, and the Fixed proportion of the RSD-denominated Monthly Services Fee in respect of Serbia inflation which are applicable as at the Effective Date;
on the basis that these parameters may only be adjusted to take account of the changes made under paragraphs 6.1 (a) to (d) above resulting in a change in the cost structure and/or financing structure of the Contractor, and that when such an adjustment is proposed to be made, the relevant adjustment shall be determined using the Inflation and Foreign Exchange Adjustment Calculation Methodology, so as to return the Contractor in the same level of risk allocation as at the Final Bid Date, maintaining the equity IRR resulting from the calculation made in paragraph 6.1(d) above.
The relevant adjustments envisaged by paragraph 6.1 shall be made strictly in accordance with the principles of adjustment set out in this Schedule 19 (Revision of Base Case) and no other adjustments shall be permitted to be made to the Base Case on or prior to the Effective Date. 
The City reserves the right, in its absolute discretion, to refuse to agree to any adjustment being made to the Base Case pursuant to paragraph 6.1 of this Schedule Error! Reference source not found. (Revision of Base Case) where the combined effect of all of the relevant adjustments to be made would result in an increase of the Services Payment by more than ten percent (10%) from the Project Payment of EUR[*] that was submitted by the Contractor at the Final Bid Date. 
Where paragraph 6.3 applies, unless the Parties (acting reasonably) are able to agree an alternative arrangement which allows some or all of the additional costs to be mitigated and/or shared, the City shall terminate the Contract by issuing an Effective Date Termination Notice on the Contractor, in which case the provisions of Clause 3.3(b) shall apply, except that, if the Contractor has complied fully with its obligations under this Contract, including its obligations under Clause 10 (Consents) and Schedule 27 (Shared Risk Consents) and all of the Non-Dependent Contractor Conditions Precedent have been satisfied in full and/or waived pursuant to Clause 3.7 (Waiver of Conditions Precedent):
0. the Contractor shall not be required to pay to the City an amount equal to the City's Effective Date Breakage Costs; and
0. the City shall pay to the Contractor an amount equal to the Contractor’s Effective Date Breakage Costs together with any Environmental and Social Advisory Costs not already reimbursed by the City within fifteen (15) days of the date of the Effective Date Termination Notice. 
The Contractor shall submit to the City within [six (6) months] of Contract Date an Effective Date adjustment protocol, which shall describe the Contractor’s detailed approach to adjusting the Financial Model at the Effective Date and shall include, as a minimum: 
a timetable of adjustments to the Service Payment dry-runs involving the City occurring on a minimum of [3] dates between Contract Date and Effective Date; 
an indicative timetable for the benchmarking of the final Base Interest Rate detailing the trading dates and time when the live benchmarking session should occur; and
a step-by-step protocol of activities for each dry-runs and for the live benchmarking session.
The City and the Contractor shall agree to the Effective Date adjustment protocol. The Parties shall be entitled to amend the Effective Date adjustment protocol by agreement of both Parties. If the Parties are unable to agree to the Effective Date adjustment protocol, paragraph 7 shall apply.
For the purposes of this paragraph 6 (Revisions to be made on the Effective Date):
"Base Interest Rate" means an interest rate, expressed as a percentage to two decimal places, and determined as the unique fixed coupon solving the swap deal to a market value of zero with prevailing market rates at the time of the live benchmarking session(s) immediately prior to the Effective Date];
"Benchmark Base Interest Rate" means [an interest rate, expressed as a percentage to two decimal places, used by the Private Partner in respect of its Proposal for funds to be borrowed from lenders, representing the swap deal priced at the End of the Trading Day on the day falling seven (7) Business Days before the Final Bid Date, using the “send deal to users” option on a Bloomberg terminal]; 
“Bid Term Sheet” means the Senior Financing Term Sheet included in the tender document for the final stage of the procurement process for this transaction;
"End of the Trading Day" means the historical pricing available through Bloomberg for prior trading day; 
"Inflation and Foreign Exchange Adjustment Calculation Methodology" means the protocol submitted by the Contractor at the Final Bid Date and included in Appendix 2 to Schedule 4 (Payment Mechanism);
"Maximum Base Case Equity IRR" means the Base Case Equity IRR plus 100 bps; 
"Minimum Base Case Equity IRR" means the Base Case Equity IRR minus 100 bps; and
"Project Payment" means the part of the proposal evaluation formula relating to the project payment as defined in the tender documents for the Project.
7. Disputes
7.1 Where the Contractor and the City are unable to agree the revisions to the Base Case (including the actual version of the Base Case to be used prior to the required changes being made) or the Effective Date adjustment protocol within twenty (20) Business Days of submission of the revised Base Case Financial Model or the Effective Date adjustment protocol, as applicable, by the Contractor to the City (or such other time period as is agreed between the Parties), then the matter shall be determined in accordance with the Dispute Resolution Procedure.  Where the Arbitrators so require, he shall have the assistance of an independent auditor appointed by agreement between the Contractor and the City or failing such agreement by the appropriate institution to be named.
7.2 Without prejudice to paragraph 6.1, where the Parties are unable to agree any matter arising under this Schedule 19 (Revision of Base Case) either party may refer matters for determination pursuant to the Dispute Resolutions Procedure.
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[bookmark: _Toc478008122]City Default or City Voluntary Termination
1. Calculation of Compensation
1.1 On termination of this Contract pursuant to
(a) Clause 53 (Termination for City Default); or
(b) Clause 57 (Voluntary Termination by the City),
the City shall pay the Contractor the "City Default Termination Sum" in accordance with this Part A (City Default or City Voluntary Termination) of 

Schedule 20 (Compensation on Termination).
1.2 Subject to paragraphs 1.3 to 1.5 below, the City Default Termination Sum shall be an amount equal to the aggregate of:
(a) the Base Senior Debt Termination Amount;
(b) redundancy payments for employees of the Contractor that have been or will be reasonably incurred by the Contractor as a direct result of termination of this Contract and any Sub-Contractor Breakage Costs; and
(c) an amount which when taken together with:
(i) dividends (or other distributions) paid by the Contractor on its share capital on or before the Termination Date;
(ii) interest paid and principal repaid by the Contractor under the Subordinated Financing Agreements on or before the Termination Date,
taking account of the actual timing of all such payments, gives a real internal rate of return on the share capital subscribed and amounts advanced under the Subordinated Financing Agreements equal to the Base Case Equity IRR.
1.3 If the aggregate of the amounts referred to in paragraph 1.2(a) and paragraph 1.2(c) is less than the Revised Senior Debt Termination Amount, then the City Default Termination Sum shall be increased so that it is equal to the aggregate of the Revised Senior Debt Termination Amount and the amount referred to in paragraph 1.2(b) provided always that:
(a) the amount referred to in paragraph 1.2(b) shall only be paid to the extent that the Contractor has demonstrated to the reasonable satisfaction of the City that the amount will not be paid in payment (in whole or in part) of any Distribution; and
(b) if, at the time of termination, there are any Additional Permitted Borrowings outstanding, no Sub-Contractor Breakage Costs shall be paid in respect of any Sub-Contract in circumstances where there is an event of default under such Sub-Contract which would entitle the Contractor to terminate such Sub-Contract.
1.4 If a Distribution is made whilst any Additional Permitted Borrowing is outstanding and the Contractor has wilfully, or through gross negligence, failed to comply with its obligations under paragraph [*] of the Direct Agreement then in addition to the deduction of the Distribution referred to in paragraph (v) of the definition of Revised Senior Debt Termination Amount, the City shall be entitled to set off the value of that Distribution a second time against the City Default Termination Sum, provided that the amount of the City Default Termination Sum will never be less than the Revised Senior Debt Termination Amount.
1.5 If the Contractor has wilfully or through gross negligence failed to comply with its obligations under paragraph [*] of the Direct Agreement and there has been an overstatement of the cash balances by the Contractor as at that date which has caused the City to reasonably believe that it would be required to pay a lesser sum at the Termination Date than it actually is required to pay under the terms of this paragraph 1, then the City Default Termination Sum shall be reduced by the amount of such overstatement (to the extent such overstatement is still applicable at the Termination  Date), provided that the amount of the City Default Termination Sum will never be less than the Revised Senior Debt Termination Amount.
2. Payment
The City Default Termination Sum payable pursuant to this Part A (City Default or City Voluntary Termination) shall be paid in accordance with paragraph 4 of Part F (General) of this 

Schedule 20 (Compensation on Termination), except that the City shall not be entitled to elect to pay any amount of the City Default Termination Sum in instalments pursuant to paragraph 4.2 of Part F (General) of this 

Schedule 20 (Compensation on Termination).
3. Transfer Of Assets
3.1 On payment of the amount referred to in paragraph 1.1 above, the City shall, to the extent permitted by Applicable Law, have the option to require the Contractor to transfer to the City all of its right title and interest in and to the Assets (or such part of the Assets as may be required by the City) in accordance with Clause 62 (Consequences of Termination or Expiry).
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4. CALCULATION OF COMPENSATION
The following provisions of this Part B (Contractor Default) shall apply on termination of this Contract pursuant to Clause 54 (Termination for Contractor Default) and any compensation payable by the City to the Contractor shall be determined accordingly.
5. Retendering Election
5.1 If the City terminates this Contract pursuant to Clause 54 (Termination for Contractor Default) following the occurrence of a Contractor Default, then subject to paragraph 2.2, the City shall be entitled either to:
(a) retender the provision of the Project in accordance with paragraph 3 of this Part B (Contractor Default); or
(b) require an expert determination in accordance with paragraph 4 of this Part B (Contractor Default).
5.2 The City shall be entitled to elect to retender the provision of the Project in accordance with paragraph 3 of this Part B (Contractor Default) if:
(a) the City notifies the Contractor on or before the date falling twenty (20) Business Days after the Termination Date; and
(b) there is a Liquid Market; and either:
(i) the Senior Lenders have not exercised their rights to step-in under paragraph [*] of the Direct Agreement; or
(ii) the Contractor or the Senior Lenders have not procured the transfer of the Contractor’s rights and liabilities under this Contract to a Suitable Substitute Contractor and have failed to use all reasonable efforts to do so,
but otherwise the City shall not be entitled to re-tender the provision of the Services and paragraph 4 of this Part B (Contractor Default) shall apply.
6. Retendering Procedure
If the City elects to retender the provision of the Project under paragraph 2.1(a), then the following provisions shall apply:
6.1 The objective of the retendering procedure shall be to establish and pay to the Contractor the Adjusted Highest Compliant Tender Price, as a result of the Tender Process.
6.2 The City shall (subject to any legal requirements preventing it from doing so) use its reasonable endeavours to complete the Tender Process as soon as practicable and in any event within six (6) Months of the date of its election under paragraph 2.1(a).
6.3 The City shall notify the Contractor of the Qualification Criteria and the other requirements and terms of the Tender Process, including the timing of the Tender Process, but shall act reasonably in setting such requirements and terms.
6.4 The Contractor authorises the release of any information by the City under the Tender Process which would otherwise be prevented under Clause 68 (Confidentiality) that is reasonably required as part of the Tender Process.
6.5 The Contractor may, at its own cost, appoint a person (the "Tender Process Monitor") to monitor the Tender Process for the purpose of monitoring and reporting to the Contractor and the Senior Lenders on the City’s compliance with the Tender Process and making representations to the City.  The Tender Process Monitor will not disclose any confidential information to the Contractor or any other person (and shall provide an undertaking to the City to such effect as a condition of its appointment) but shall be entitled to advise the Contractor as to whether it considers that the City has acted in accordance with the Tender Process, and correctly determined the Adjusted Highest Compliant Tender Price.
6.6 The Tender Process Monitor shall enter into a confidentiality agreement with the City in a form acceptable to the City and shall be entitled to attend all meetings relating to the Tender Process, inspect copies of the tender documentation and bids and shall be required to make written representations to the City regarding compliance with the Tender Process.  All representations shall be made by the Tender Process Monitor in a timely manner as the Tender Process proceeds.  The City shall not be bound to consider or act upon such representations but acknowledges that such representations may be referred to by the Contractor in the event that the Contractor refers a dispute relating to the Adjusted Highest Compliant Tender Price to dispute resolution in accordance with the Dispute Resolution Procedure.
6.7 For all or any part of a Month, falling within the period from the Termination Date to the Compensation Date, the City shall pay to the Contractor:
(a) the Post Termination Service Amount for that Month, on or before the date falling ten (10) Business Days after the end of that Month; and
(b) the Post Termination Service Amount for the period ending on the Compensation Date, on or before the date falling twenty (20) Business Days after the Compensation Date.
6.8 If any Post Termination Service Amount is less than zero, then it shall be carried forward and shall be set off against any future positive Post Termination Service Amounts.  If any such Post Termination Service Amount has not been set off on or before the Compensation Date then it shall be taken into account in the calculation of the Adjusted Highest Compliant Tender Price.
6.9 The City shall require bidders to bid on the basis that they will receive the benefit of any outstanding claims under material damage insurance policies and amounts (if any) standing to the credit of the Joint Insurance Account on the date that the New Contract is entered into.
6.10 As soon as practicable after tenders have been received or in the case of paragraph 3.10(b) below following the expiry of the time stipulated for the return of tenders, either:
(a) the City shall (acting reasonably) determine the Compliant Tenders and shall notify the Contractor of the Adjusted Highest Compliant Tender Price; or
(b) where the City has received fewer than two (2) Compliant Tenders within the time stipulated for the return of such tenders, then the following provisions of this paragraph 3 shall not apply to that termination and paragraph 4 (No Retendering Procedure) shall apply.
6.11 If the Contractor refers a dispute relating to the Adjusted Highest Compliant Tender Price to the Dispute Resolution Procedure, the City shall be entitled to enter into a New Contract.  The City shall pay to the Contractor the Adjusted Highest Compliant Tender Price on or before the date falling twenty (20) Business Days after it has been determined under the Dispute Resolution Procedure and the City shall pay interest to the Contractor at the Senior Debt Rate on any amount of Adjusted Highest Compliant Tender Price which has been withheld from the date specified in paragraph 3.12 below until the date specified in this paragraph 3.11.  For the avoidance of doubt, where there is an agreed amount and a disputed amount in respect of the Adjusted Highest Compliant Tender Price the City shall (where it is agreed that the Adjusted Highest Compliant Tender Price is a positive number) pay to the Contractor the agreed amount no later than the date specified in paragraph 3.12, with the disputed amount being dealt with in accordance with this paragraph 3.11.
6.12 Subject to paragraphs 3.11 and 3.15, the City shall pay to the Contractor an amount equal to the Adjusted Highest Compliant Tender Price no later than the date falling [twenty (20)] Business Days after the date of the New Contract.
6.13 The discharge by the City of its payment obligation in paragraphs 3.11 and/or 3.12 above shall be in full and final settlement of all the Contractor’s claims and rights against the City for breaches and/or termination of this Contract and the Ancillary Documents whether under contract, or otherwise, save for any liability of the City which arose prior to the Termination Date that has not already been taken into account in determining the Adjusted Highest Compliant Tender Price.
6.14 Subject to paragraphs 3.15 and 3.18, if the City has not paid an amount equal to the Adjusted Highest Compliant Tender Price to the Contractor on or before the date falling two (2) years after the Termination Date then this paragraph 3 shall not apply to that termination and paragraph 4 shall apply instead.
6.15 If the Adjusted Highest Compliant Tender Price is zero (0) or a negative number then the City shall have no obligation to make any payment to the Contractor and with effect from the time that the City gives notice of that event to the Contractor, the City shall be released from all liability to the Contractor for breaches and/or termination of this Contract and any other Ancillary Document whether under contract or otherwise save for any antecedent liability of the City which arose prior to the Termination Date (but not from the termination itself) that has not already been taken into account in determining the Adjusted Highest Compliant Tender Price.
6.16 If the Adjusted Highest Compliant Tender Price is less than zero then an amount equal to the Adjusted Highest Compliant Tender Price shall be due and payable by the Contractor to the City on the date of the New Contract.
6.17 The City may elect at any time prior to the receipt of a Compliant Tender to follow the no retendering procedure under paragraph 4 by notifying the Contractor that this election has been made.
6.18 If the City has received all bids from bidders under the Tender Process and has received a Compliant Tender but decides not to complete the Tender Process, it shall notify the Contractor of this decision and pay to the Contractor an amount equal to the Adjusted Highest Compliant Tender Price within [twenty (20)] Business Days of such notification.
7. No Retendering Procedure
If either the City is not entitled to retender the provision of the Project under paragraph 1 or paragraph 3.10(b) applies, or the City elects to require an expert determination in accordance with this paragraph 4, then the following procedure shall apply:
7.1 Subject to paragraph 4.2 below, the Contractor shall not be entitled to receive any Post Termination Service Amount.
7.2 If the City elects to require an expert determination in accordance with this paragraph 4 after it has elected to follow the procedure under paragraph 3, then the City shall continue to pay to the Contractor each Post Termination Service Amount until the Compensation Date, in accordance with paragraph 3.7.
7.3 In agreeing or determining the Estimated Fair Value of the Contract, the Parties shall be obliged to follow the principles set out below:
(a) all forecast amounts (including Third Party Income) shall be calculated in nominal terms at current prices, recognising the adjustment for indexation in respect of forecast inflation between the date of calculation and the forecast payment date(s) as set out in this Contract;
(b) the total of all future payments of the full Services Payment (without deductions) and Third Party Income forecast to be made shall be calculated and discounted to the Termination Date at the Termination Date Discount Rate save that Third Party Income forecast shall be no higher than the lower of (i) the average Third Party Income received by the Contractor on a Monthly basis in the twenty four (24) Months immediately prior to the Termination Date and (ii) the amount relating to Third Party income set out in the original Base Case;
(c) the total of all costs forecast to be incurred by the City as a result of termination shall be calculated and discounted at the Termination Date Discount Rate and deducted from the payment calculated pursuant to paragraph 4.3(b), such costs to include (without double counting):
(i) a reasonable risk assessment of any cost overruns that will arise, whether or not forecast in the relevant base case;
(ii) the costs forecast to be incurred by the City in providing the Services to the standards required (including, where necessary and without limitation, landfill costs, pre and post treatment and other disposal costs);
(iii) all costs (and depreciation and other charges) projected to be required to generate such Third Party Income forecast; and
(iv) any rectification costs required to deliver the Project to the standard required (including any costs forecast to be incurred by the City to complete construction or development work and additional operating costs required to restore operating services standards),
in each case such costs to be forecast at a level that will deliver the full Services Payment and the Third Party Income referred to in paragraph 4.3(b).
7.4 If the Parties cannot agree on the Adjusted Estimated Fair Value of the Contract on or before the date falling twenty (20) Business Days after the date on which the City elected to require an expert determination in accordance with this paragraph 4, then the Adjusted Estimated Fair Value of the Contract shall be determined in accordance with the Dispute Resolution Procedure.
7.5 Subject to paragraph 4.2 (Instalments) of Part  F (General) the City shall pay to the Contractor an amount equal to the Adjusted Estimated Fair Value of the Contract on the date falling forty (40) Business Days after the date on which the Adjusted Estimated Fair Value of the Contract has been agreed or determined in accordance with this paragraph 4.
7.6 The discharge by the City of its obligation in paragraph 4.5 is in full and final settlement of all the Contractor’s claims and rights against the City for breaches and/or termination of this Contract or other Ancillary Document whether in contract or otherwise, save for any liability that arose prior to the Termination Date (but not from the termination itself) that has not been taken into account in determining the Adjusted Estimated Fair Value of the Contract.
7.7 To the extent that the Adjusted Estimated Fair Value of the Contract is less than zero, then an amount equal to the Adjusted Estimated Fair Value of the Contract shall be due and payable by the Contractor to the City on the Compensation Date.
8. Protected Senior Debt Termination Amount
Notwithstanding any other provision of this Part B (Contractor Default) of 

Schedule 20 (Compensation on Termination), where pursuant to this Part B (Contractor Default) of Schedule 20 (Compensation on Termination), the City is required to pay the Contractor Default Termination Sum, if the Contractor Default Termination Sum is equal to or less than the Protected Senior Debt Termination Amount, then in addition to paying the Contractor the Contractor Default Termination Sum, the City shall also pay the Contractor an additional amount equal to the Protected Senior Debt Shortfall Amount.
9. Transfer Of Assets
On termination pursuant to Clause 54 (Termination for Contractor Default), the City shall, to the extent permitted by Applicable Law, have the option to require the Contractor to transfer to the City all of its right title and interest in and to the Assets [(or such part of the Assets as may be required by the City)] in accordance with Clause 62 (Consequences of Termination or Expiry).
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10. CALCULATION OF COMPENSATION
10.1 On termination of this Contract pursuant to Clause 55 (Termination on Force Majeure) the City shall pay to the Contractor the "Force Majeure Termination Sum" in accordance with this Part C (Force Majeure and Uninsurability) of 

10.2 Schedule 20 (Compensation on Termination).
10.3 Subject to paragraphs 1.4 to 1.6 below the Force Majeure Termination Sum shall be an amount equal to the aggregate of:
(a) the Base Senior Debt Termination Amount;
(b) the Junior Debt less an amount equal to the aggregate of payments of interest made by the Contractor under the Subordinated Financing Agreements;
(c) all amounts paid to the Contractor by way of subscription for shares in the capital of the Contractor less dividends and other distributions paid to the shareholders of the Contractor (save to the extent deducted under paragraph 1.2(b) above); and
(d) redundancy payments for employees of the Contractor that have been or will be reasonably incurred by the Contractor as a direct result of termination of this Contract and any Sub-Contractor Breakage Costs.
10.4 If the amounts referred to in paragraphs 1.2(b) and/or 1.2(c) are less than zero, then, for the purposes of the calculation in paragraph 1, they shall be deemed to be zero.
10.5 If the aggregate of the amounts referred to in paragraphs 1.2(a), 1.2(b) and 1.2(c) is less than the Revised Senior Debt Termination Amount, then the Force Majeure Termination Sum shall be increased so that it is equal to the aggregate of the Revised Senior Debt Termination Amount and the amount referred to in paragraph 1.2(d) provided always that:
(a) the amount referred to in paragraph 1.2(d) shall only be paid to the extent that the Contractor has demonstrated to the reasonable satisfaction of the City that the amount will not be paid in payment (in whole or in part) of any Distribution; and
(b) if, at the time of termination, there are any Additional Permitted Borrowings outstanding, no Sub-Contractor Breakage Costs shall be paid in respect of any Sub-Contract in circumstances where there is an event of default under such Sub-Contract which would entitle the Contractor to terminate such Sub-Contract.
10.6 If a Distribution is made whilst any Additional Permitted Borrowing is outstanding and the Contractor has wilfully, or through gross negligence, failed to comply with its obligations under paragraph [*] of the Direct Agreement then in addition to the deduction of the Distribution referred to in paragraph (v) of the definition of Revised Senior Debt Termination Amount, the City shall be entitled to set off the value of that Distribution a second time against the Force Majeure Termination Sum, provided that the amount of the Force Majeure Termination Sum will never be less than the Revised Senior Debt Termination Amount.
10.7 If the Contractor has wilfully or through gross negligence failed to comply with its obligations under paragraph [*] of the Direct Agreement and there has been an overstatement of the cash balances by the Contractor as at that date which has caused the City to reasonably believe that it would be required to pay a lesser sum at the Termination Date than it actually is required to pay under the terms of this Part C (Force Majeure and Uninsurability), then the Force Majeure Termination Sum shall be reduced by the amount of such overstatement (to the extent such overstatement is still applicable at the Termination Date), provided that the amount of the Force Majeure Termination Sum will never be less than the Revised Senior Debt Termination Amount.
11. Payment
The Force Majeure Termination Sum payable pursuant to this Part C (Force Majeure and Uninsurability) shall be paid in accordance with paragraph 4 of Part F (General) of this 

Schedule 20 (Compensation on Termination), except that the City shall not be entitled to elect to pay any amount of the Force Majeure Termination Sum in instalments pursuant to paragraph 4.2 of Part F (General) of this Schedule 20 (Compensation on Termination).
12. Transfer Of Assets
On termination pursuant to Clause 55 (Termination on Force Majeure), the City shall, to the extent permitted by Applicable Law, have the option to require the Contractor to transfer to the City or as directed by the City all of its right, title and interest in and to the Assets (or such part of the Assets as may be required by the City) in accordance with Clause 62 (Consequences of Termination or Expiry).
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13. CALCULATION OF COMPENSATION
On termination of this Contract pursuant to Clause 56 (Termination for Corruption or Fraud), the City shall pay the Contractor an amount equal to the Revised Senior Debt Termination Amount.
14. Payment
Such amount shall be determined and paid in accordance with paragraph 4 of Part F (General) of this 

Schedule 20 (Compensation on Termination).
15. Transfer of Assets
If termination occurs pursuant to Clause 56 (Termination for Corruption or Fraud), the City shall, to the extent permitted by Applicable Law, have the option to require the Contractor to transfer to the City or as directed by the City all of its right, title and interest in and to the Assets (or such part of the Assets as may be required by the City) in accordance with Clause 62 (Consequences of Termination or Expiry).
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16. CALCULATION OF COMPENSATION
On termination of this Contract pursuant to Clause 58 (Termination for Breach of Refinancing Provisions), the City shall pay to the Contractor an amount equal to the Revised Senior Debt Termination Amount.
17. Payment
Such amount shall be paid in accordance with paragraph 4 of Part F (General) of this 

Schedule 20 (Compensation on Termination).
18. Transfer Of Assets
On termination pursuant to Clause 58 (Termination for Breach of Refinancing Provisions), the City shall, to the extent permitted by Applicable Law, have the option to require the Contractor to transfer to the City or as directed by the City all of its right, title and interest in and to the Assets (or such part of the Assets as may be required by the City) in accordance with Clause 62 (Consequences of Termination or Expiry).
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19. GROSS UP OF TERMINATION PAYMENTS
If any amount of compensation payable by the City under:
(a) Part A (City Default or City Voluntary Termination);
(b) Part C (Force Majeure and Uninsurability);
(c) Part D (Corruption or Fraud); and/or
(d) Part E (Breach of Refinancing Provisions)
is subject to Tax payable to a Relevant Authority in the Republic of Serbia, then the City shall pay to the Contractor such additional amount as will put the Contractor in the same after Tax position as it would have been in had the payment not been subject to Tax taking account of any relief, allowances deduction, setting off or credit in respect of Tax (whether available by choice or not) which may be available to the Contractor to reduce the Tax to which the payment is subject.
20. Set Off On Termination
Except where expressly stated otherwise, the City shall not be entitled to set off any amount against any payment of termination compensation (whether payable as a lump sum or in instalments) under:
(a) Part A (City Default or City Voluntary Termination);
(b) Part C (Force Majeure and Uninsurability);
(c) Part D (Corruption or Fraud); and/or
(d) Part E (Breach of Refinancing Provisions)
save to the extent that after such an amount has been set off, the termination payment made would be an amount greater than or equal to the Base Senior Debt Termination Amount or the Revised Senior Debt Termination Amount as the case may be at that time.
21. Exclusivity Of Remedy
21.1 Any payment of compensation shall be in full satisfaction of any claim which can be made against the City by the Contractor in relation to termination of this Contract or any Ancillary Document.
21.2 The compensation payable to the Contractor under this 

21.3 Schedule 20 (Compensation on Termination) shall be the sole remedy of the Contractor against the City in respect of termination of this Contract and the events or circumstances which gave rise to such termination.
22. Method Of Payment Of Compensation On Termination
22.1 Termination Sum
The City shall pay to the Contractor the Termination Sum, together with interest on any Base Senior Debt Termination Amount or Revised Senior Debt Termination Amount element of the Termination Sum at the Senior Debt Rate on or before the date falling forty (40) Business Days after the Notice Date, provided that it may elect to pay the Adjusted Estimated Fair Value of the Contract or the Base Senior Debt Termination Amount or the Revised Senior Debt Termination Amount (as relevant) element of the Termination Sum in instalments in accordance with paragraph 4.2 of this Part F (General) of this 

Schedule 20 (Compensation on Termination).
22.2 Instalments
The City may, elect to pay the Adjusted Estimated Fair Value of the Contract or the Base Senior Debt Termination Amount or the Revised Senior Debt Termination Amount or the Protected Senior Debt Termination Amount (as relevant) element of the Termination Sum in instalments as follows:
(a) in respect of that element of the Base Senior Debt Termination Amount or the Revised Senior Debt Termination Amount or the Adjusted Estimated Fair Value of the Contract (as relevant) representing the Outstanding Principal (where the Base Senior Debt Termination Amount or the Revised Senior Debt Termination Amount or the Adjusted Estimated Fair Value of the Contract (as relevant) is greater than or equal to the Outstanding Principal) on the dates (the "Instalment Dates") and in the amounts that the Contractor would have been required to pay principal to the Senior Lenders under the terms of the [Senior Credit Agreement] (disregarding any changes to such amounts or dates that have not been approved by the City other than changes giving rise to an Additional Permitted Borrowing) had the Termination Date not occurred; and
(b) in respect of the sum (if any) remaining after deducting the Outstanding Principal from the Base Senior Debt Termination Amount or the Revised Senior Debt Termination Amount or the Adjusted Estimated Fair Value of the Contract (as relevant) shall be paid in equal instalments on the Instalment Dates;
(c) where the Base Senior Debt Termination Amount or the Revised Senior Debt Termination Amount or the Adjusted Estimated Fair Value of the Contract (as relevant) is less than the Outstanding Principal, on the Instalment Dates pro rata to the amounts that the Contractor would have been required to pay as principal to the Senior Lenders under the terms of the Senior Credit Agreement (disregarding any changes to such amounts or dates that have not been approved by the City other than changes giving rise to an Additional Permitted Borrowing) had the Termination Date not occurred; or
(d) as the Parties may otherwise agree.
22.3 Interest
From the Notice Date until the date of payment, interest shall accrue on any unpaid element of the Termination Sum at the Senior Debt Rate and be payable on the next occurring Instalment Date.
22.4 Payment of Outstanding Element
If the City has elected to pay in accordance with paragraph 4.2 it may (on twenty (20) Business Days’ prior written notice to the Contractor) elect to pay the outstanding part of the Adjusted Estimated Fair Value of the Contract or the Base Senior Debt Termination Amount or the Revised Senior Debt Termination Amount (as relevant) element of the Termination Sum in full on any Instalment Date.
22.5 City Default in Payment
If the City:
(a) fails to make a payment to the Contractor in accordance with paragraphs 4.1 and/or 4.2 and/or 4.3; or
(b) breaches Clause 63.1 (Restrictions on Transfer of this Contract by the City),
the Contractor may issue a notice to the City declaring any unpaid and outstanding element of (as applicable) the Adjusted Estimated Fair Value of the Contract, the Base Senior Debt Termination Amount or the Revised Senior Debt Termination Amount (as relevant) element of the Termination Sum and any accrued but unpaid interest to be immediately due and payable.
22.6 Certificate of Agent
The City shall be entitled to rely on the certificate of the Agent as conclusive as to the amount of the Base Senior Debt Termination Amount or the Revised Senior Debt Termination Amount outstanding at the relevant time.  The receipt of the Agent of the Base Senior Debt Termination Amount or the Revised Senior Debt Termination Amount or elements thereof as relevant shall discharge the City’s obligations to pay such sums to the Contractor.
23. Definitions
23.1 In this 

23.2 Schedule 20 (Compensation on Termination), the following expressions (in addition to those specified in Schedule 1 (Definitions)) shall, save where the context or the express provisions of this Contract otherwise requires or admits, have the following meanings:
"Adjusted Estimated Fair Value of the Contract" means the Estimated Fair Value of the Contract, less an amount equal to the aggregate of:
(a) where relevant any Post Termination Service Amounts paid to the Contractor (if a positive number);
(b) the Tender Costs; and
(c) amounts that the City is entitled to set off or deduct under Clause 43.11 (Set Off);
plus an amount equal to the aggregate of:
(i) all credit balances on any bank accounts held by or on behalf of the Contractor (including, for the avoidance of doubt, the Waste Treatment Charges Escrow Account) on the date that the Estimated Fair Value of the Contract is calculated;
(ii) any insurance proceeds and other amounts owing to the Contractor to the extent not included in (i) above (including, for the avoidance of doubt, any claims or amounts owing to the Contractor under any Off-Take Agreements and Third Party Waste Contracts); and
(iii) the Post Termination Service Amounts (if a negative number),
to the extent that:
(1) (i), (ii) and (iii) have not been directly taken into account in calculating the Estimated Fair Value of the Contract; and
(2) the City has received such amounts in accordance with this Contract or such amounts are standing to the credit of the Joint Insurance Account;
"Adjusted Highest Compliant Tender Price" means the Highest Compliant Tender Price less the aggregate of:
0. any Post Termination Service Amounts paid to the Contractor to date;
0. the Tender Costs; and
0. amounts that the City is entitled to set off or deduct under Clause 43.11 (Set Off)
plus an amount equal to the aggregate of:
(iv) all credit balances on any bank accounts held by or on behalf of the Contractor (including, for the avoidance of doubt, the Waste Treatment Charges Escrow Account) on the date that the highest priced Compliant Tender is received;
(v) any insurance proceeds and other amounts owing to the Contractor  to the extent not included in (i) above (including, for the avoidance of doubt, any claims or amounts owing to the Contractor under any Off-Take Agreements and Third Party Waste Contracts); and
(vi) the Post Termination Service Amounts (if a negative number),
to the extent that:
(1) (i), (ii) and (iii) have not been directly taken into account in that Compliant Tender; and
(2) the City has received such   amounts in accordance with the Contract;
"Agent" means [*] in its capacity as agent for the Senior Lenders under the Senior Financing Agreements;
"Base Case Equity IRR" means [***BID BACK***]%, the nominal post-tax (ie pre-tax with respect to Shareholders, post-tax with respect to the Contractor) blended rate of return for equity and Junior Debt shown in the Base Case;
"Base Senior Debt Termination Amount" means, subject to Clause 6.3(b) (Changes to Financing Agreements and Ancillary Documents):
0. all amounts outstanding at the Termination Date, including interest and Default Interest accrued as at that date, from the Contractor to the Senior Lenders and in respect of Permitted Borrowing (other than in respect of Additional Permitted Borrowing); 
0. all amounts including costs of early termination of interest rate and foreign exchange hedging arrangements and other breakage costs, payable by the Contractor to the Senior Lenders as a result of a prepayment in respect of Permitted Borrowing (other than in respect of Additional Permitted Borrowing), or in the case of early termination of interest rate and foreign exchange hedging arrangements only, as a result of termination of this Contract, subject to the Contractor and the Senior Lenders mitigating all such costs to the extent reasonably possible,
less, to the extent it is a positive amount, the aggregate of (without double counting in relation to the calculation of the Base Senior Debt Termination Amount or the amounts below):
(vii) all credit balances on any bank accounts (but excluding the Joint Insurance Account) held by or on behalf of the Contractor (including, for the avoidance of doubt, the Waste Treatment Charges Escrow Account) on the Termination Date;
(viii) any amounts claimable on or after the Termination Date in respect of Contingent Funding Liabilities;
(ix) all amounts, including costs of early termination of interest rate hedging arrangements and other breakage costs, payable by the Senior Lenders to the Contractor as a result of prepayment of amounts outstanding in respect of Permitted Borrowing (other than in respect of Additional Permitted Borrowing), or in the case of early termination of interest rate hedging arrangements only, as a result of termination of this Contract; and
(x) all other amounts received by the Senior Lenders on or after the Termination Date and before the date on which any compensation is payable by the City to the Contractor as a result of enforcing any other rights they may have;
"Compensation Date" means either:
(d) if paragraph 3 (Retendering Procedure) of part B (Contractor Default) applies, the earlier of:
(i) the date that the New Contract is entered into; and
(ii) the date on which the City pays the Adjusted Highest Compliant Tender Price to the Contractor; or
(e) if paragraph 4 (No Retendering Procedure) of Part B (Contractor Default) applies, the date on which the Adjusted Estimated Fair Value of the Contract has been agreed or determined;
"Compliant Tender" means any tender submitted by a Compliant Tenderer that meets the Qualification Criteria notified under paragraph 3.3 of part B (Compensation on Termination for Contractor Default);
"Compliant Tenderer" means a tenderer who is a Suitable Substitute Contractor;
"Contractor Default Termination Sum" means the Adjusted Highest Compliant Tender Price or the Adjusted Estimated Fair Value of the Contract, as applicable;
"Deemed New Contract" means an agreement on the same terms and conditions as this Contract as at the Termination Date, but with the following amendments:
(f) if this Contract is terminated prior to the Services Commencement Date, then the Planned Services Commencement Date shall be extended by such period as would have been granted to allow a New Contractor to achieve the issue of the Acceptance Certificate;
(g) if this Contract is terminated prior to the Landfill Remediation Works Completion Date, then the Planned Landfill Remediation Works Completion Date shall be extended by such period as would have been granted to allow a New Contractor to achieve the issue of the Landfill Remediation Works Completion Certificate;
(h) any accrued [performance points and/or warning notices] shall, for the purposes of termination only, and without prejudice to the rights of the City to make financial deductions be cancelled;
(i) the term of such agreement shall be for a period equal to the term from the Termination Date to the Expiry Date; and
(j) in the event that any New Contractor Rectification Works are required (in relation to a Facility that has, at the Termination Date, had an Acceptance Test Certificate issued) to enable the New Contractor to provide the Services to the full specification and standards required by this Contract then provided that the New Contractor complies with the New Contractor Rectification Plan the City shall not exercise its rights to terminate this Contract under Clause 54.2 (Termination for Contractor Default) by reason of any failure to achieve some or all of the specification and/or standards required by this Contract during the New Contractor Rectification Period solely as a consequence of the New Contractor Rectification Works being required.  Such provision shall for the avoidance of doubt not affect the City’s entitlement to make adjustments and/or deductions in accordance with [*] (Payment Mechanism) as a result of failure to achieve the specification and/or standards required by this Contract during the New Contractor Rectification Period.
"Estimated Fair Value of the Contract" means the amount determined in accordance with paragraph 4 (No Retendering Procedure) of part B (Compensation on Termination for Contractor Default) that a third party would pay to the City as the market value of the Deemed New Contract;
"Fair Value" means the amount at which an asset or liability could be exchanged in an arm’s length transaction between informed and willing parties, other than in a forced or liquidation sale;
"Force Majeure Termination Sum" means the sum calculated in accordance with paragraph 1.2 of Part C (Force Majeure and Uninsurability) of this

Schedule 20 (Compensation on Termination) as the same may be adjusted in accordance with paragraph 1.4 to 1.6 (inclusive) of Part C (Force Majeure and Uninsurability) of this 

Schedule 20 (Compensation on Termination);
"Highest Compliant Tender Price" means the price offered by the Compliant Tenderer (if any) with the highest tender price and if no Compliant Tenders are received, [to include period when Contractor Default no Compliant Tenders derogation applies] zero;
"Instalment Dates" has the meaning given to it in paragraph 4.2(a) of Part F (General)
"Liquid Market" means there are sufficient willing parties (being at least three (3) parties, each of whom is capable of being a Suitable Substitute Contractor) in the market for PPP contracts or similar contracts for the provision of services (in each case the same as or similar to the Contract) in the Republic of Serbia for the price that is likely to be achieved through a tender to be a reliable indicator of Fair Value provided always that:
0. any party that would have failed to satisfy the [financial and technical] pre-qualification requirements for the Project when it was initially tendered; and 
0. any vehicle controlled and established by the Senior Lenders specifically for the purposes of this Project and to which this Contract may be novated, 
shall be discounted in assessing whether there are sufficient willing parties in the market for such purposes;
"Market Value Availability Deduction Amount" means for any Month or part of a Month, an amount equal to the Deductions [specify] that were made to the Services Payment under Schedule 4 (Payment Mechanism) in the Month immediately preceding the Termination Date, less an amount equal to [specify deduction] that was made for a Facility where Contract Waste was not Accepted at the Termination Date but where subsequently Contract Waste is able to be Accepted whether as a result of the City incurring Rectification Costs or otherwise;
"Maximum Services Payment" means in respect of a Month, the Base Payment payable during that Month as adjusted in accordance with paragraph [*] of Schedule 4 (Payment Mechanism) [and (specify pass through costs subject to the applicable caps)] and allowing for indexation in accordance with Schedule 4 (Payment Mechanism);
"New Contract" means an agreement on the same terms and conditions as this Contract at the Termination Date, but with the following amendments:
(k) if this Contract is terminated prior to the Services Commencement Date, then the Planned Services Commencement Date shall be extended by a period to allow a New Contractor to achieve the issue of the Acceptance Certificate;
(l) if this Contract is terminated prior to the Landfill Remediation Works Completion Date, then the Planed Landfill Remediation Works Completion Date shall be extended by such period as would have been granted to allow a New Contractor to achieve the issue of the Landfill Remediation Works Completion Certificate;
(m) any accrued performance points and/or warning notices shall for the purposes of termination only, and without prejudice to the rights of the City to make financial deductions, shall be cancelled;
(n) the term of such agreement shall be equal to the term from the Termination Date to the Expiry Date;
(o) the inclusion of a provision confirming that in the event that any New Contractor Rectification Works are required (in relation to a Facility that has, at the Termination Date, had an Acceptance Test Certificate issued) to enable the New Contractor to achieve the full specification and standards required by this Contract then provided the New Contractor complies with the New Contractor Rectification Plan for the New Contractor Rectification Period the City shall not exercise its rights to terminate this Contract under Clause 54 (Termination for Contractor Default) by reason of any failure to achieve some or all of the specification and/or standards required by this Contract during the New Contractor Rectification Period solely as a consequence of the New Contractor Rectification Works being required.  Such provision shall for the avoidance of doubt not affect the City’s entitlement to make adjustments and/or deductions in accordance with [*] (Payment Mechanism) as a result of failure to achieve the specification and/or standards required by this Contract during the New Contract Rectification Period; and
(p) any other amendments which do not adversely affect the Contractor;
"Notice Date" means the later of the Termination Date and (if applicable) the date that the Adjusted Estimated Fair Value is agreed between the Parties pursuant to paragraph 4 (No Retendering Procedure) of Part B (Contractor Default);
"Outstanding Principal" means the principal amount outstanding at the Termination Date of each borrowing (other than any borrowing under any equity bridge facility) under the Senior Financing Agreements;
"Protected Senior Debt Termination Amount" an amount equal to 90% of the Revised Senior Debt Termination Amount;
"Protected Senior Debt Shortfall Amount" means an amount equal to the difference between the Contractor Default Compensation Amount and the Protected Senior Debt Termination Amount;
"Post Termination Service Amount" means for the purposes of paragraph 3 (Retendering Procedure) of Part B (Contractor Default), for the whole or any part of a Month for the period from the Termination Date to the Compensation Date, an amount equal to the Maximum Services Payment which would have been payable in that Month under this Contract [including any Third Party Income actually received by the City less any costs (and depreciation and other charges) incurred in generating such Third Party Income had this Contract not been terminated], less an amount equal to the aggregate of:
(q) the Market Value Availability Deduction Amount for that Month;
(r) the Rectification Costs incurred by the City in that Month; 
(s) the City share of any Third Party Income in that Month; and
(t) (where relevant) the amount by which the Post Termination Service Amount for the previous Month was less than zero;
"Real Base Case Equity IRR" means, for the purpose of calculating the City Default Termination Sum, real post-tax (ie post-Contractor tax pre-Shareholder tax for the Contractor but pre-tax for the Shareholders) equity IRR of [***BID BACK***] as shown in the Base Case, calculated by deflating the relevant Distributions using the Eurozone Inflation Factor;
"Real Project IRR" means the real pre-tax (ie pre-tax with respect to the Shareholders, pre-tax with respect to the Contractor) project IRR of [***BID BACK***] corresponding to the Project IRR calculated by deflating the relevant cash flows using the Eurozone Inflation Factor;
"Rectification Costs" means for the purposes of any Termination Date that occurs during the Services Period, an amount equal to the reasonable and proper costs incurred by the City in a particular Month or part of a Month in providing the Services including Landfill, pre and post treatment or other disposal costs to the extent necessary;
"Revised Senior Debt Termination Amount" means subject to Clause 6.3 (Changes to Financing Agreements and Ancillary Documents):
(u) all amounts outstanding at the Termination Date, including interest and (other than in respect of Additional Permitted Borrowing) Default Interest accrued as at that date, from the Contractor to the Senior Lenders in respect of Permitted Borrowing;
(v) all amounts including costs of early termination of interest rate hedging arrangements and other breakage costs, payable by the Contractor to the Senior Lenders as a result of a prepayment in respect of Permitted Borrowing, or, in the case of early termination or interest rate hedging arrangements only, as a result of termination of this Contract, subject to the Contractor and the Senior Lenders mitigating all such costs to the extent reasonably possible;
(w) less, to the extent it is a positive amount, the aggregate of (without double counting in relation to the calculation of the Revised Senior Debt Termination Amount or the amounts below);
(i) all credit balances on any bank accounts ((including, for the avoidance of doubt, the Waste Treatment Charges Escrow Account but excluding the Joint Insurance Account held by or on behalf of the Contractor) on the Termination Date;
(ii) any amounts claimable on or after the Termination Date in respect of Contingent Funding Liabilities;
(iii) all amounts, including costs of early termination of interest rate hedging arrangements and other breakage costs, payable by the Senior Lenders to the Contractor as a result of prepayment of amounts outstanding in respect of Permitted Borrowing, or, in the case of early termination of interest rate hedging arrangements only, as a result of termination of this Contract;
(iv) all other amounts received by the Senior Lenders on or after the Termination Date and before the date on which any compensation is payable by the City to the Contractor as a result of enforcing any other rights they may have; and
(v) APB Distributions;
"Senior Debt Rate" means [incorporate the non-default interest rate as defined in the Senior Financing Agreements] or such other lower rate as the Parties may agree;
"Sub-Contractor Breakage Costs" means Losses that have been or will be reasonably and properly incurred by the Contractor as a direct result of the termination of this Contract, but only to the extent that:
(x) the Losses are incurred in connection with the Project and in respect of the provision of services or completion of works, including:
(i) any materials or goods ordered or Sub-Contracts, placed that cannot be cancelled without such Losses being incurred;
(ii) any expenditure incurred in anticipation of the provision of services or the completion of works in the future;
(iii) the cost of demobilisation including the cost of any relocation of equipment used in connection with the Project; and
(iv) redundancy payments;
(y) the Losses are incurred under arrangements and/or agreements that are consistent with terms that have been entered into in the ordinary course of business and on reasonable commercial terms; and
(z) the Contractor and the relevant Sub-Contractor, Off-Take contractor or Third Party Waste Contractor has each used its reasonable endeavours to mitigate the Losses;
Losses as referred to in this definition may, without prejudice to the generality of the other provisions of this definition, include Losses which relate to the breakage or cancellation of Off-Take Agreements or Third Party Waste Contracts but only to the extent that the terms of such Off-Take or Third Party Waste Contracts are in compliance with this Contract and such contracts cannot be cancelled without incurring such Losses;
"Tender Costs" means the reasonable and proper costs of the City incurred in carrying out the Tender Process and/or in connection with any calculation of the Estimated Fair Value of the Contract;
"Tender Process" means the process by which the City requests tenders from any parties interested in entering into a New Contract, evaluates the responses from those interested parties and enters into a New Contract with a new service provider, in accordance with paragraph 3 (Retendering Procedure) of Part B (Contractor Default);
"Tender Process Monitor" means a third party appointed by the Contractor pursuant to paragraph 3 (Retendering Procedure) of Part B (Contractor Default);
"Termination Date Discount Rate" means the Project IRR increased by 4%; and
"Termination Sum" means any compensation payable by the City to the Contractor on an early termination of this Contract under Clause 59 (Compensation on Termination);
[bookmark: _Ref457510102]

[bookmark: SCH21][bookmark: _Toc478008133]Schedule 21
[bookmark: _Toc478008134]Dispute Resolution Procedure
1. Disputes
Any dispute, claim, disagreements, difference or controversy arising out of, relating to or having any connection with this Contract and/or the Services, including any dispute as to its existence, validity, interpretation, performance, breach or termination or the consequences of its nullity and any dispute relating to any non-contractual obligations arising out of or in connection with it ("Dispute") shall be resolved in accordance with this Schedule 21 (Dispute Resolution Procedure).
2. Consultation and Mediation
(a) Where a Dispute arises, the Contractor and the City shall consult in good faith in an attempt to come to an agreement in relation to such Dispute. Either Party may commence the consultation process by giving the other Party written notice of a Dispute and senior representatives of each Party shall within a period of ten (10) Business Days meet after service of such notice to attempt to resolve the Dispute. Either Party may commence the negotiation by giving the other Party written notice of a Dispute that has not been resolved in the normal course of business and senior representatives of each Party shall promptly meet to attempt to resolve the Dispute by negotiation.  
(b) If the Dispute has not been resolved by negotiation within thirty (30) days from the commencement of the consultation process the Parties shall be entitled to seek to resolve the Dispute through mediation. If the Dispute has not been settled pursuant to a mediation process within a reasonable period of time following the referral to mediation such Dispute shall thereafter be finally settled under paragraph 3 (Arbitration) of this Schedule 21 (Dispute Resolution Procedure).  The Parties shall participate in good faith in all negotiations and mediations.
(c) Nothing in this paragraph 2 shall prevent either Party from having recourse to a court of competent jurisdiction for the sole purpose of seeking a preliminary injunction or such other provisional judicial relief as it considers necessary to avoid irreparable damage.
3. Arbitration
3.1 Reference to Arbitration
Without prejudice to paragraph 2, either party may give the other Party written notice of its intention to refer a Dispute to arbitration pursuant to this paragraph 3. Where such a notice is given the Dispute shall be referred to and finally resolved by arbitration in accordance with this paragraph 3.
3.2 Appointment and Rules
(a) Three arbitrators (the "Arbitrators") shall be appointed in accordance with the Rules of Arbitration of the International Chamber of Commerce ("ICC Rules") except that the third Arbitrator (who shall serve as chairman) shall be nominated by the other two (2) Arbitrators, provided that if those two (2) Arbitrators cannot agree the identity of the third Arbitrator within twenty (20) Business Days, the third Arbitrator shall be appointed by the International Court of Arbitration of the International Chamber of Commerce. 
(b) Arbitration shall be conducted in accordance with the ICC Rules.  
3.3 Arbitrator’s Powers
(a) The Arbitrators shall have the power to open up, review and revise any opinion, certificate, instruction, determination or decision of whatever nature given or made under this Contract and, where appropriate, to order financial compensation to be paid by one Party to the other.
(b) The Arbitrators shall in their absolute discretion, make such procedural directions as they consider necessary such as ordering the Parties to provide written submissions within such time period as they consider appropriate and/or to attend such hearings as they deem necessary.
3.4 Seat and Language
(a) The seat of the arbitration shall be London.
(b) The language to be used in the arbitration shall be English.
3.5 Arbitrator’s Decision
(a) The Arbitrators shall deliver their decision on any matter referred to them within twenty (20) Business Days of concluding any hearings which may have been held in connection with the matter and in any event within three (3) Months (or such other period as the Parties may agree) of their appointment. The decision of the Arbitrators shall be final and binding on both Parties.
(b) The Arbitrators' decision shall be in writing. The Arbitrators shall also provide written reasons for their decision at the time of delivering their decision, or such further time as may be reasonable in the circumstances.  
(c) The costs of arbitration will be in the discretion of the Arbitrators.
4. Parties’ Obligations
The Parties shall continue to comply with, observe and perform all their obligations under this Contract regardless of the nature of the Dispute and notwithstanding the referral of the Dispute for resolution under this Schedule 21 (Dispute Resolution Procedure) and shall give effect forthwith to every decision of the Arbitrators delivered under this Schedule 21 (Dispute Resolution Procedure).
5. Similar Disputes
5.1 If any Dispute arising under this Contract raises issues which relate to:
(a) any dispute between the Contractor and the [Construction Sub-Contractor] arising under the [Construction Sub-Contract] or otherwise affects the relationship or rights, obligations or liabilities of the Contractor and/or the [Construction Sub-Contractor] under the [Construction Sub-Contract] (the "Construction Sub-Contract Dispute"); or
(b) any dispute between the Contractor and the Operating Sub-Contractor arising under the Operating Sub-Contract or otherwise affects the relationship or rights, obligations or liabilities  of the Contractor and/or the Operating Sub-Contractor under the Operating Sub-Contract (the "Operating Sub-Contract Dispute"),
the Contractor may include as part of its submissions made to the Arbitrators, submissions made by the Construction Sub-Contractor or by the Operating Sub-Contractor as appropriate.
5.2 Sub-Contractors’ Submissions
Any submissions made by the Construction Sub-Contractor or the Operating Sub-Contractor permitted under paragraph 5.1, shall:
(a) be made within the time limits applicable to the delivery of submissions by the Contractor; and
(b) concern only those matters which relate to the Construction Sub-Contract Dispute or Operating Sub-Contract Dispute as the case may be.
5.3 Joinder of Disputes
If a Construction Sub-Contract Dispute and/or an Operating Sub-Contract Dispute (hereinafter referred to as a "Related Dispute") raises issues which are substantially the same as or connected with issues raised in a Dispute or gives rise to a Dispute under this Contract, the Arbitrators appointed or to be appointed in respect of any such Dispute may, upon request by the Contractor, be appointed as the tribunal in respect of any such Related Dispute(s). Where, pursuant to the foregoing, the Arbitrators (as the case may be) have been appointed in relation to the Dispute and one or more Related Dispute, the Arbitrators (as the case may be) may order that the whole or part of the matters at issue shall be heard together upon such terms or conditions as the Arbitrators think fit. The Arbitrators shall have power to make such directions and any interim or partial award as it considers just and desirable.
5.4 Costs
Where the Construction Sub-Contractor or the Operating Sub-Contractor makes submissions in any reference before the Arbitrator, the costs of the arbitration shall be in the discretion of the Arbitrator.
5.5 City’s Liability
The City shall have no liability to the Construction Sub-Contractor or the Operating Sub-Contractor arising out of or in connection with any decision of the Arbitrators or in respect of the costs of the Construction Sub-Contractor or the Operating Sub-Contractor in participating in the resolution of any dispute under this Contract.
5.6 Access To Documents
Without limiting paragraph 5.2, the Contractor shall not allow the Construction Sub-Contractor or the Operating Sub-Contractor access to any document relevant to issues in dispute between the City and the Contractor, save where:
(a) the document is relevant also to the issues relating to the Construction Sub-Contract Dispute or the Operating Sub-Contract Dispute as the case may be; and
(b) the Contractor has first delivered to the City a written undertaking from the Construction Sub-Contractor and/or the Operating Sub-Contractor (as appropriate) addressed to the City that they shall not use any such document otherwise than for the purpose of the dispute resolution proceedings under this Contract and that they shall not disclose such documents or any information contained therein to any third party other than the Arbitrators or proposed witness giving evidence or any professional adviser engaged by the Construction Sub-Contractor or the Operating Sub-Contractor (as appropriate) to advise in connection with the dispute.




[bookmark: SCH22][bookmark: _Toc478008135]Schedule 22
[bookmark: _Toc478008136]Lenders’ Direct Agreement
[Agreed Schedule to be inserted][footnoteRef:18] [18:  	The form of the Lenders’ Direct Agreement shall be agreed and finalised in accordance with Article 46 paragraph 2 subparagraph 25 of the PPP Law.] 




[bookmark: SCH23][bookmark: _Toc478008137]Schedule 23
[bookmark: _Toc478008138]Independent Certifier’s Appointment
[Agreed Schedule to be inserted][footnoteRef:19] [19:  	The form of the Independent Certifier's Appointment shall be agreed and finalised in accordance with Article 46 paragraph 2 subparagraph 25 of the PPP Law.] 



[bookmark: SCH24][bookmark: _Toc478008139]Schedule 24
[bookmark: _Toc478008140]Collateral Warranties
[Agreed Schedule to be inserted][footnoteRef:20] [20:  	The forms of the Collateral Warranties shall be agreed and finalised in accordance with Article 46 paragraph 2 subparagraph 25 of the PPP Law.] 



[bookmark: SCH25][bookmark: _Toc478008141]Schedule 25
[bookmark: _Toc478008142]Waste Delivery Protocol
[Agreed Schedule to be inserted]




[bookmark: SCH26][bookmark: _Toc478008143]Schedule 26
[bookmark: _Toc478008144]Interface Protocol
[Agreed Schedule to be inserted]



[bookmark: _Ref470864393][bookmark: SCH27][bookmark: _Toc478008145]Schedule 27
[bookmark: _Toc464674291][bookmark: _Ref464729094][bookmark: _Toc478008146]Shared Risk Consents
1. APPLICATION OF THIS SCHEDULE
This Schedule 27 (Shared Risk Consents) shall apply only to the Shared Risk Consents, such Shared Risk Consents being:
0. the Pre-Effective Date Shared Risk Consents, which must be obtained by the Contractor prior to the Effective Date; and
0. the Post-Effective Date Shared Risk Consents, which may be obtained by the Contractor after the Effective Date.
1. [bookmark: _Ref464729179]CONTRACTOR TO OBTAIN SHARED RISK CONSENTS
11. Without prejudice to Clause 10 (Consents), the Contractor shall, at its own cost:
0. use All Reasonable Endeavours to apply for and obtain each Shared Risk Consent on or before the relevant Shared Risk Consents Longstop Date, so as to enable it to undertake the Works and to deliver the Services in accordance with the requirements of the Contract; 
0. implement, maintain and renew the Shared Risk Consents, as necessary; 
0. [bookmark: _Ref430867559]comply with the provisions and conditions of or attached to any Shared Risk Consents and procure that no Shared Risk Consent is breached by any Contractor Related Party; 
0. use All Reasonable Endeavours to procure that no Shared Risk Consent is revoked and that all Shared Risk Consents continue in full force and effect for such time as is necessary for the Contractor to carry out the Works and/or the Services; and 
0. provide to the City on a monthly basis a written summary of:
4. the steps taken by the Contractor in the preceding Month in compliance with its obligations under this paragraph 2 (Contractor to obtain Shared Risk Consents); and
4. a written summary of those steps which it anticipates taking in the following Month in order to comply with its obligations under this paragraph 2 (Contractor to obtain Shared Risk Consents).
11. Without limiting the Contractor's obligations under this paragraph 2 (Contractor to obtain Shared Risk Consents), the City may within five (5) Business Days after receipt of such summary notify the Contractor of any further measures which it believes the Contractor should take in order to comply with its obligations under this paragraph 2 (Contractor to obtain Shared Risk Consents).  If the Contractor disagrees, it may refer the matter to the Dispute Resolution Procedure.
11. Upon receipt of a notice issued under paragraph 2.2, (or where the matter has been referred to the Dispute Resolution Procedure, on determination or agreement of the dispute), the Contractor shall take the measures set out in such notice (or, if relevant, the measures that have been determined or agreed under the Dispute Resolution Procedure) as soon as reasonably practicable and in any event within ten (10) Business Days of the City's notice or, where applicable, the date on which the dispute is agreed or determined in accordance with the Dispute Resolution Procedure.
1. ALL REASONABLE ENDEAVOURS
12. For the purposes of this Schedule 27 (Shared Risk Consents), "All Reasonable Endeavours" means that the Contractor shall:
0. comply fully with the requirements of Applicable Law and the Relevant Ministry responsible for issuing each Shared Risk Consent 
0. in relation to the preparation, submission and process of any application for a Shared Risk Consent, incur such reasonably necessary expenditure and do all the things reasonably necessary (including, without limitation, full engagement with the Relevant Ministry in discussions regarding the proposed application for a Shared Risk Consent at an appropriate time prior to the submission of such application) and in doing so, exercise all proper care and skill to secure or procure the grant of the relevant Shared Risk Consent;
0. prepare all documentation and supporting information in accordance with the requirements of the relevant Applicable Law and best practice for the relevant Shared Risk Consent; and
0. answer all queries of the Relevant Ministry promptly and as fully and comprehensively as possible. 
1. OBLIGATIONS OF THE CONTRACTOR
13. The Contractor shall not (and shall procure that no Contractor Related Parties shall):
0. do anything which could reasonably be expected to cause a Relevant Ministry to:
0. refuse to grant a Shared Risk Consent or reject any application made in respect of any Shared Risk Consent; 
0. fail to grant a Shared Risk Consent, reject any application made in respect of any Shared Risk Consent and/or otherwise deal with any application made in respect of any Shared Risk Consent within the time period specified under the relevant Legislation; and/or
0. issue a Shared Risk Consent subject to unreasonable or unachievable conditions; 
0. cause or permit any Affiliate, associated or holding company of the Contractor or any entity or any third party over which it has control to object or procure any objection to any application for a Shared Risk Consent; and/or 
0. vary any application for a Shared Risk Consent without the prior written consent of the City's Representative (which consent shall not be unreasonably withheld or delayed). 
1. OBLIGATIONS OF THE CITY
14. The City shall, at the Contractor's request and cost, provide reasonable assistance to the Contractor in relation to the Shared Risk Consents and any application made or to be made by the Contractor in relation to each Shared Risk Consent.  
14. Without prejudice to the Contractor's obligations under Clause 10 (Consents) and this Schedule 27 (Shared Risk Consents), such assistance by the City may include, to the extent permitted under Applicable Law, communicating directly with the Relevant Ministries and/or providing such additional information to the Relevant Ministries regarding the Works, the Services and/or the Project as they may reasonably require.
1. FAILURE TO OBTAIN A SHARED RISK CONSENT 
15. [bookmark: _Ref470864332]Subject to paragraph 6.2, a failure by the Contractor to obtain a Shared Risk Consent prior to the relevant Shared Risk Consents Longstop Date shall be treated as a breach by the Contractor of its obligations under this Schedule 27 (Shared Risk Consents).
15. [bookmark: _Ref471908775]Notwithstanding any other provision of this Contract, where the Contractor fails to obtain:
1. [bookmark: _Ref471909967]a Pre-Effective Date Shared Risk Consent by the relevant Shared Risk Consents Longstop Date, Clause 3.5 (Failure to obtain Pre-Effective Date Shared Risk Consents) shall apply; or
1. [bookmark: _Ref471927585]a Post-Effective Date Shared Risk Consent by the relevant Shared Risk Consents Longstop Date despite having complied fully with its obligations under this Contract, including its obligations under Clause 10 (Consents) and this Schedule 27 (Shared Risk Consents), if such failure directly causes the Contractor to be unable to comply with all or a material part of its obligations under this Contract, either party shall be entitled to terminate this Contract in its entirety by giving the other Party twenty (20) Business Days' prior written notice, in which case paragraph 6.3 shall apply.
15. [bookmark: _Ref470864623]Where this Contract is terminated pursuant to paragraph 6.2(b) of this Schedule 27 (Shared Risk Consents) after the Effective Date, such termination shall be treated as a termination pursuant to Clause 55 (Termination on Force Majeure).


 

[bookmark: SCH28][bookmark: _Toc478008147]Schedule 28
[bookmark: _Toc464674292][bookmark: _Toc478008148]Conditions Precedent
1. CITY CONDITIONS PRECEDENT
1.1 Each of the following conditions shall be City Conditions Precedent for the purposes of this Contract:
2. the due execution by the City of:
0. the Lenders' Direct Agreement;
0. the Lease Agreements;
0. the Independent Certifier's Appointment; 
0. the Collateral Warranties; and
0. the Waste Treatment Charges Agreement, 
in each case, in the agreed form set out in this Contract; 
2. the City providing to the Contractor documentary evidence confirming that:
1. the City Consents have been obtained;
1. the proposal to introduce Waste Treatment Charges has been adopted by the City Assembly; and
1. documentary evidence confirming that the City has completed the alignment of spatial and urbanistic planning documents, to the extent required in order to enable the Contractor to implement the Project and comply with its obligations under this Contract, including with respect to the construction completion, installation, commissioning and/or testing of the Electricity Transmission Infrastructure;
2. the City providing to the Contractor written confirmation that:
2. the Government of the Republic of Serbia has consented to the Contractor converting and holding funds in in its bank accounts in a currency or currencies other than Serbian Dinar for the purposes of Article 72 of the PPP Law of the Republic of Serbia; and 
2. it has submitted to the Ministry of Agriculture and Environmental Protection for its approval such documentation prepared by the Contractor in connection with the Project of rehabilitation and re-cultivation (projekat sanacije i rekultivacije) of Existing Landfill as the Contractor has requested be submitted to the Ministry of Agriculture and Environmental Protection by the City pursuant to Clause 10.1(g);
2. the proposal to introduce Waste Treatment Charges has been adopted by the competent City Related Party; and
2. the City providing to the Contractor a certified copy of any legal opinion required under Applicable Law to be provided by the City of Belgrade’s Public Defendant Office and/or any other City Related Party in connection with the execution and performance of this Contract.
CONTRACTOR CONDITIONS PRECEDENT
Each of the following conditions shall be Contractor Conditions Precedent for the purposes of this Contract:
2. the due execution by the Contractor and all other counterparties (other than the City) of:
4. the Lenders' Direct Agreement;
4. the Lease Agreements;
4. the Independent Certifier's Appointment; 
4. the Collateral Warranties; 
4. the Waste Treatment Charges Agreement; and
4. the Waste Treatment Charges Escrow Account, 
in each case, in the agreed form set out in this Contract; 
2. [bookmark: _Ref464662760]the Contractor providing to the City certified copies of the fully executed versions of:
5. the Financing Agreements; 
5. the Key Sub-Contracts; 
5. the [Initial Power Purchase Agreement];
5. the Heat Off-Take Agreement; 
5. any other Off-Take Agreements, Third Party Waste Contracts and/or Sub-Contracts which are capable of being executed on or prior to the Effective Date; and
5. any security documents entered into and/or provided under and/or in connection with any of documents referred to in this paragraph [2.1(c)], 
together with written confirmation from the Contractor that all such documents have (or will on the Effective Date) come into full force and effect and that on the Effective Date all conditions precedent to their effectiveness will have been satisfied and/or waived;
2. the Contractor providing to the City certified copies of:
6. the constitutional documents of each of the Contractor, [HoldCo] and the [HoldCo] Shareholders; and
6. corporate resolutions from each of the Contractor, [HoldCo] and the [HoldCo] Shareholders approving the documents referred to in limb (a) of this definition and authorising their execution and performance; 
2. the Contractor providing to the City a certificate signed by the Agent confirming that all conditions precedent to Financial Close and/or the effectiveness under the Financing Documents have been fully satisfied, or will be fully satisfied upon the occurrence of the Effective Date; and
2. the Contractor providing to the City documentary evidence that:
8. the Required Insurances which are to be taken out have been taken out and are in full force and effect;
8. an EIA has been approved by the competent authority in accordance with Schedule 9 (Environmental and Social Requirements);
8. the Contractor has obtained the Pre-Effective Date Shared Risk Consents;
8. the Contractor has obtained Preliminary Privileged Power Producer Status pursuant to and in accordance with the Energy Law and the decree governing the requirements and procedure for granting of the Preliminary Privileged Power Producer Status; 
8. the Project of rehabilitation and re-cultivation (projekat sanacije i rekultivacije) of Existing Landfill, has been approved by the Ministry of Agriculture and Environmental Protection; and
8. the construction permit required in order to allow the Contractor to commence the Works under the Law on Planning and Construction has been obtained.




[bookmark: SCH29][bookmark: _Toc478008149]Schedule 29
[bookmark: _Toc478008150]Waste Collection Policy
[Agreed Schedule to be inserted]




[bookmark: SCH30][bookmark: _Toc478008151]Schedule 30
[bookmark: _Toc478008152]Waste Treatment Charges
2. INTRODUCTION
2.1 Subject to paragraph 1.2 of this Schedule 30 (Waste Treatment Charges), the Parties intend that:
2. the City's obligation to pay each Interim Services Payment and each Services Payment payable by the City under this Contract shall be adjusted on the basis of the introduction of Waste Treatment Charges payable by end users ("End Users"), which from the Interim Services Commencement Date until expiry or termination of this Contract are to be levied by the [Contractor or the City][footnoteRef:21]  in accordance with the provisions of the Law on Communal Services and the delegation of communal services to the Contractor; and [21:  	As per the Law on Communal Services, if the end users are “identifiable”, then the Contractor shall be the beneficiary of Waste Treatment Charges collected by the Payment Agent; if the end users are “unidentifiable”, then the City shall be the beneficiary of the Waste Treatment Charges collected by the Payment Agent as in this case the Waste Treatment Charges are qualified as a budgetary income pursuant to the Budgetary System Law.. The decision as to whether the end users are deemed “identifiable” or not shall be rendered by the competent authority by [date].] 

2. [bookmark: _Ref474146312]any Waste Treatment Charges received by the Contractor (via the Waste Treatment Charges Escrow Account or otherwise) shall be a basis for adjustment of the amount of the Interim Services Payments and the Services Payments in relation to which the Contractor has submitted a payment request pursuant to Clause 43 (Payment) in accordance with Schedule 4 (Payment Mechanism), so that:
10. the amount of Interim Services Payments and/or the Services Payments payable by the City in respect of any given Payment Period is effectively adjusted by an amount equal to the Waste Treatment Charges received by the Contractor in that Payment Period; and
10. Waste Treatment Charge collection and non-payment risks are borne entirely by the City and not the Contractor; and
2. the City shall pay any amounts which remains payable under this Contract after the application of paragraph 1.1(b) above from the City's general annual budget; and
2. the City shall initially pay into and thereafter maintain a cash surplus in the Waste Treatment Charge Escrow Account so that:
12. at all times from the Interim Services Commencement Date to the Services Commencement Date the Waste Treatment Charges Escrow Account has a credit balance in an amount equivalent to the next 3 months' Interim Services Payment as estimated by the Contractor and notified to the City (the "Minimum Interim Services Balance"); and
12. at all times from the Services Commencement Date to the date of termination or expiry of this Contract the Waste Treatment Charges Escrow Account has a credit balance equivalent to the next 3 months' Services Payment as estimated by the Contractor and notified to the City (the "Minimum Services Balance");
the Collection Agent shall collect the Waste Treatment Charges, and associated VAT, from End Users, as collection agent for and on behalf of the [Contractor or City], in accordance with the terms of the Waste Treatment Charges Agreement and Applicable Law;
all Waste Treatment Charges which are collected from End Users by the Collection Agent for and on behalf of the [Contractor or City] shall be immediately paid into the Waste Treatment Charges Escrow Account by the Collection Agent [in RSD and converted into Euros [bi-monthly] pending release to the Contractor in Euros and RSD as applicable] in accordance with the terms of this Contract and the Waste Treatment Charges Escrow Account Agreement; and
all VAT associated with the Waste Treatment Charges which are collected from End Users by the Collection Agent for and on behalf of the Contractor shall be immediately paid into the Waste Treatment Charges Escrow Account of the Contractor in RSD.
2.2 [bookmark: _Ref473642371]Any Waste Treatment Charges collected from End Users after expiry and/or termination of this Contract (on any grounds) are for the account of the City, to be used (at its discretion) for any termination payments owed under this Contract.
2.3 Nothing in this Schedule nor the operation of the Waste Treatment Charges Agreement and Waste Treatment Charges Escrow Account Agreement shall in any way relieve the City from its obligations to pay the Contractor the Interim Services Payment and/or the Services Payment under and pursuant to this Contract. 
2.4 Nothing in this Schedule nor the operation of the Waste Treatment Charges Agreement and Waste Treatment Charges Escrow Account Agreement shall in any way transfer the collection and non-payment risk to the Contractor. Pursuant to this Contract, the collection and non-payment risk shall be entirely and solely born by the City. 
3. CITY BUDGET
3.1 The City shall set aside or allocate an amount, within its general annual budget, to cover part of its ongoing costs in relation to the Project and to ensure that the City has the necessary funds available to meet one hundred percent (100%) of its payment obligations under this Contract where the Waste Treatment Charges are insufficient to cover all such amounts.  
3.2 Subject to paragraph 2.3 of this Schedule 30 (Waste Treatment Charges), the precise amount to be set aside or allocated by the City may vary from year to year, depending on:
2. the total amount of Interim Services Payments and Services Payments which are anticipated to be payable in the relevant Contract Year; 
the total amount of Waste Treatment Charges which are anticipated to be received by the Contractor in the relevant Contract Year; 
the total amount of any other payments which are anticipated to be payable by the City under this Contract in the relevant Contract Year; 
the difference between the total amount of VAT payable by the Contractor to the relevant authorities and the total amount of VAT which is anticipated to be received from End Users by the Contractor in the relevant Contract Year; and
the need for the City to maintain a budgetary contingency.
3.3 [bookmark: _Ref473818673]The amount to be set aside or allocated by the City shall be at least equal to one hundred and fifty percent (150%) of the difference between the:
2. the total amount of Interim Services Payments and Services Payments which are anticipated to be payable to the Contractor in the next Contract Year, which shall be determined taking into account (amongst other things):
the total amount which is scheduled to be paid to the Contractor under the Contract in the relevant Contract Year, as set out in the Base Case; and
[bookmark: DocXTextRef185]the historic level of the Contractor’s performance and the amount of Deductions levied under Schedule 4 (Payment Mechanism) in previous Contract Years; and 
the total amount of Waste Treatment Charges which are anticipated to be received by the Contractor in the next Contract Year, which shall be determined taking into account (amongst other things): 
the amount of the Waste Treatment Charge scheduled to be paid to the Contractor in the relevant Contract Year; 
the historic collection rate for the Waste Treatment Charge in previous Contract Years; and 
the historic collection rate for other changes that are payable by end users in respect of other communal services and collected by the Collection Agent.
provided that in the first year of Interim Services Period, or Services Period, as applicable, where no historical data is available, the collection rate shall be assumed to be 80%, and the Deductions shall be assumed to be zero.
4. SETTING THE WASTE TREATMENT CHARGES
4.1 The Parties intend the amount of Waste Treatment Charges to be:
2. proposed by the Contractor, set by the City in consultation with the Contractor, and approved by the competent City Related Party (the mayor of the City of Belgrade) in accordance with Applicable Law; 
set at a level which is:
regarded by the City, acting reasonably and in accordance with Applicable Law, as being affordable by End Users, taking into consideration other charges that are payable by End Users in respect of other communal services; and
likely to result in the Contractor receiving at least 70 per cent (70%) of the anticipated Interim Services Payment and Services Payment from Waste Treatment Charges;
Indexed, but otherwise not increased from the Waste Treatment Charge for the previous Contract Year unless in exceptional circumstances as provided by this Contract, such as a Compensation Event or a Change, such an exceptional increase to be subject to approval by the City not to be unreasonably withheld.
5. CITY OBLIGATIONS
5.1 The City shall:
2. procure that the decision to introduce Waste Treatment Charges is adopted by the competent City Related Party on or before the Effective Date and that the scheme to collect Waste Treatment Charges is implemented in accordance with Applicable Law as quickly as possible thereafter;
consult with the Contractor on a regular basis (and at least semi-annually in June and December of each year) to determine the total amount of Waste Treatment Charges which are required in the following Contract Year;
notify the Contractor in writing prior to (i) the fifteenth (15th) Business Day in January of each Contract Year, and (ii) the fifteenth (15th) Business Day in July of each Contract Year, of the amount that has been allocated within the City's general annual budget for the Project for the Interim Services Payment and the Services Payment for the current Contract Year and, where applicable, the next Contract Year; 
comply, at all times, with the provisions of this Contract and the Waste Treatment Charges Agreement in relation to Waste Treatment Charges; and
at all times, hold the Contractor harmless from and indemnify the Contractor in respect of all Direct Losses incurred by the Contractor or any Contractor Related Parties in connection with any:
third party actions or claims being brought against the Contractor and/or a Contractor Related Party; and/or  
fines, penalties and/or any other liabilities being imposed on the Contractor and/or a Contractor Related Party pursuant to Applicable Law,
arising from or in connection with the introduction of Waste Treatment Charges and/or the collection, payment and/or non-payment of Waste Treatment Charges by End Users.[footnoteRef:22] [22:  	Further detailed obligations may be developed in the Waste Treatment Charges Agreement. ] 

6. CONTRACTOR OBLIGATIONS
15. The Contractor shall comply, at all times, with the provisions of this Contract, the Waste Treatment Charges Agreement and the Waste Treatment Charges Escrow Account Agreement in relation to Waste Treatment Charges.[footnoteRef:23] [23:  	Further detailed obligations may be developed in the Waste Treatment Charges Agreement. ] 
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