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Additional Procurement – Gist of the Issue

One of the main issues in the application of previous public procurement regulations in Serbia were additional procurements from the same bidder, after an initially concluded contract. This was often a channel for corruptive arrangements concluded by eliminating competition by means of entry into an additional procurement contract without transparency or supervision. 

It is for this reason that the new Public Procurement Act devoted special attention to this matter, laying down the conditions under which arrangements for the procurement of additional goods and services may be entered into. 
The contracting authority has two options in the procurement of additional goods and services: to open a new public procurement procedure (e.g. an „open procedure“) or to apply the simplified procedure foreseen by the legislator and conduct a negotiated procedure. 
Additional procurements in a negotiated procedure are regulated by Article 36(1) point 4) with respect to goods, and points 5.1 and 5.2 of the same paragraph with respect to services. 

Application of Negotiated Procedure under Article 36(1) 4) 
(Procurement of additional goods)

The procedure may be applied in case of additional deliveries of goods by the original suppliers intended as a partial replacement of products, materials or installations, or as an extension of volume of the existing products, materials or installations. 

This procedure may be conducted where a change of supplier or provider of services would oblige the contracting authority to procure material having different technical characteristics, which would, in turn, result in disproportionate technical difficulties in operation and maintenance. 

Another requirement for this procedure is that the total value of all additional deliveries not exceed 15% of the total value of the contract originally awarded in an open or restricted procedure. 

The third requirement concerns deadlines. No more than two years can have elapsed since the original contract was awarded. 

The Public Procurement Office has so far issued 38 opinions on the application of this provision, 36 negative and two positive.

The reasons for the negative opinions fall under one of the four principal categories:

-The opinion was sought on a procurement procedure with a value exceeding 15% of the original contract - 1 case
-The opinion was sought on an additional procurement following a low-value procurement - 2 cases

- The opinion was sought on a procurement procedure following a qualification procedure - 2 cases

-The opinion was sought on procurements presenting no concerns of disproportionate technical difficulties in operation and maintenance in case of change of supplier - 30 cases

-The opinion was sought on the procurement of services -1

It is interesting to note that as many as twelve requests out of the total number of requests for an opinion were submitted by a single institution – the pre-school institution ‚‚Labud Pejović“, on two separate occasions, 24 December 2014 and 26 December 2014.

Application of Negotiated Procedure under Article 36(1) 5.1)

(Procurement of additional services and works)

This procedure applies to additional services or works not included in the original project or the original public procurement contract, which, due to unforeseeable circumstances, have become necessary for implementing a public procurement contract. 

The first requirement for this procedure is that the contract be concluded with the original service provider. The second requirement is that the total value of all additional services or works (unforeseen works) not exceed 15% of the total value of the contract originally awarded in an open or restricted procedure. The third requirement concerns deadlines - no more than two years can have elapsed since the original contract was awarded. 

There is another essential requirement, specifically that such additional services or works cannot be separated, technically or economically, from the original public procurement contract without causing disproportionate technical difficulties or disproportionately high costs to the contracting authority.

The Public Procurement Office has so far issued 166 opinions on the application of this provision, 85 negative and 76 positive.

The reasons for the negative opinions were as follows:

-The opinion was sought on a procurement procedure with a value exceeding 15% of the original contract - 5
-The subject of procurement was foreseen in the original contract - 5

-The subject of procurement can be separated from the original contract - 3

-The additional works were not necessary - 7

-The need for additional works or services did not arise as a result of unforeseeable circumstances - 21

-The original procedure concerned a low-value procurement - 28

-The original procedure was a negotiated procedure - 9

-The original contract was signed with one bidder, while negotiations were proposed to another - 1

-More than two years have elapsed since the original contract was concluded - 2

-Other reasons: 3 cases (e.g. the contracting authority sought to conduct a negotiated procedure because it had failed to settle its obligations under the previous contract)

- In one case the Office could not issue an opinion because the services or works had already been procured. 

Application of Negotiated Procedure under Article 36(1) 5.2)
(Procurement of additional services and works)

This procedure applies to additional services or works not included in the original project or the original public procurement contract, which, due to unforeseeable circumstances, have become necessary for implementing a public procurement contract, on condition that the contract be concluded with the original service provider, that the total value of all additional services or works (unforeseen works) not exceed 15% of the total value of the contract originally awarded in an open or restricted procedure, that no more than two years have elapsed since the award of the original contract, and that such services or works, which the contracting authority could procure separately from the performance of the original contract, are necessary in order to complete the original public procurement contract. 

The Office has only issued one opinion, which was negative on grounds that the original contract was awarded for a low-value procurement.

What should contracting authorities do on receiving a negative opinion concerning the application of negotiated procedure?

On receiving a negative opinion, the contracting authorities should initiate a new procedure for the procurement of the relevant goods, works or services. If the original procedure was an open, restricted or negotiated procedure, the contracting authority should conduct an open procedure in order to find a supplier that will meet its needs, where they prove to be necessary. 

If the original procedure was conducted as a low-value procurement, two situations may ensue. If the sum of values of the original and additional procurement exceeds RSD 3,000,000, making the total value of procurement of goods, services or works of the same kind exceed the threshold laid down for the application of a low-value procurement procedure, the contracting authority should apply an open procedure. If the sum of the additional and original goods, services or works procured is lower than RSD 3,000,000, the contracting authority should again conduct a low-value procurement procedure.

However, Article 39 of the Public Procurement Act, which regulates the low-value procurement procedure, stipulates: „A low-value public procurement, for the purposes of this Act, shall mean procurement of goods, services or works of the same kind, whose total estimated value at the annual level is lower than RSD 3,000,000“. This definition may create one problem. Specifically, if a procurement was originally assessed as a low-value procurement (lower than RSD 3 million), but exceeds the RSD 3 million threshold with the additionally procured goods, services or works, would it be justified to impose on the contracting authority disproportionately high costs of a new open procedure on grounds of an increased procurement value not exceeding RSD 450,000?

What do contracting authorities do in practice on receiving a negative opinion?
A search of the Public Procurement Portal revealed that in roughly 40% of procurements having received a negative opinion it is not possible to obtain goods, services or works that would meet the need expressed in the request for an opinion in a subsequently conducted open or restricted procedure. This could further point to the fact that the requests for the conduct of a negotiated procedure were not only unjustified in a large number of cases, but their only objective was precisely to attempt to procure goods, services or works in a negotiated procedure with a pre-determined bidder, rather than to meet an actual need of the contracting authority by means of the public procurement process. Another option is that the contracting authorities found the way to meet such needs without applying the Public Procurement Act, or by concluding annexes to contracts contrary to the provisions of the Act. In any event, the conduct of the relevant contracting authorities should be subject to further scrutiny by the competent authorities.
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