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Abstract of research findings „Judges' Accountability Mechanism in Serbia 2010-2012“

One of often stated reasons for implementing judiciary reform in 2009, that is „general election“ (re-election) of judges, was alleged impossibility to clearly determine judges' accountability for poor performance in previous system and to remove those judges that proceeded unprofessionally and partially from judiciary. Transparency Serbia tried to determine whether three years after the reform, functional system of determining judges' accountability for omissions in their work, is established.
Therefore, we analyzed proceeding by clients' applications in procedures before courts as well as the work of newly established disciplinary organs. Research is based on data received from almost all courts in Serbia, High Judiciary Council, from disciplinary organs as well as in meetings with judiciary representatives – High Judiciary Council, disciplinary prosecutor and its deputy, several acting court presidents, judges from first instance, second instance, appeal and Supreme Court, and representatives of Judges' Association of Serbia.

In regulatory level, newly established accountability system
 was designed properly, but hasn't really functioned in practice. For greater efficiency certain changes are needed – primarily profesionalization of disciplinary prosecutor and deputy
. 
One of the problems that appeared during research is indecisiveness of court presidents to file complaints against judges whose work they consider inadequate, which is related to the fact that court presidents are already three years in the „acting” status
, as well as numerous estimations that judiciary is politicized, that most often it functions on the principles of fake solidarity and avoiding of conflict caused with direct political support during election of judges. 

Complaint system serves exclusively for resolving of individual problems clients face with – they are the asset to obtain scheduling of court hearing or making of judges' decisions when judges are being late – but do not represent basis for determining whether judges' work is inadequate from objective
 or subjective reasons, or that they are incompetent.

Annually clients submit almost 5.000 complaints, whereas it is difficult to determine their exact number, having in mind that regulations enable submitting of complaint in several places – to proceeding court, second instance court, High Judiciary Council and Ministry of Justice. In 2011 it is determined that there were 280 justified complaints. Basic problem related to complaints is the fact that there is no systemic dealing with causes of justified complaints, and therefore there is no sufficient learning from previous experiences. 
Matter of whether the fact that certain complaint was justified should be enlisted into personal file of the judge, to influence the evaluation of judge's work. Law on judges prescribes enlisting of disciplinary measures and evaluations, while Law on court Organization prescribes, besides explicitly listed items also „other data related to work and judge's position“. Data to be enlisted into personal file should be delivered to High Judiciary Council by the president of the court, but that is not being done in practice. 

Basic complaint doesn't serve in most of the cases even as a base ground for submitting of disciplinary application against the judge. According to regulations anyone could submit disciplinary application, but most competent to do so should be the presidents of the courts.

In 2011, 168 disciplinary applications were submitted to Disciplinary Prosecutor of Supreme Judiciary Council. Submitters of such applications against judges were almost in all cases clients unsatisfied with the result of trial. Thus, during previous year disciplinary prosecutor in just one case proposed to disciplinary commission initiating of procedure. That case was resolved in 2012 with dismissal of judge
. 

In 2012 there has been significant increase of disciplinary applications (in first eight months around 200 applications were submitted, more than throughout previous year). Among them were dozen of cases in which acting presidents of the courts or public prosecutors submitted disciplinary applications against judges. Five cases were ended by submitting applications to disciplinary commission and commission brought first instance measures. There are still five cases at Disciplinary Prosecutor (and its deputy) that were submitted by acting court presidents and prosecutors
.
Reason for small number of applications submitted by court presidents, according to claims of Transparency - Serbia, is that they do not want to be in conflict with colleagues, that is the fact that after expiration of presidential function they will continue to work with judges against which they were supposed to submit application (unless this one gets resolved), and that interpersonal relationships will be spoiled for application. Besides, as we heard from colleague from Judges' Association of Serbia, acting presidents of the courts are aware that large number of judges has „political background“. Having in mind that acting presidents can be dismissed at any moment, they do not want to endanger their positions by filing applications. On the other hand, acting presidents themselves claim that there are no political reasons for hesitation, but that there is no subjective responsibility of judges, that these were smaller omissions and if they were larger they would submit applications.

Judges are almost unified in their stance that criteria should be precisely prescribed for court presidents to submit applications against judges. Without criteria each application could be interpreted as personal relation or vendetta. 
Otherwise, election of court presidents that should terminate current temporary status, recently was delayed for the third time, this time to proposition of Minister of Justice, „while re-election of all non elected judges whose appeals will be adopted by Constitutional Court occurs, so that they could apply to advertisement for election of court presidents while new network of courts is established“.

Special matter is determining judges' incompetence as a reason for resolving. That is in Serbia in that moment unfeasible because criteria and measures for evaluation of judges’ work were not adopted and councils that should evaluate judges’ work were not established, which is basis for promotion or dismissal. Draft of measures and criteria exists on web page of Supreme Judiciary Council, but in the SJC claim that this document should be changed significantly.

Otherwise, by the end of 2012 it will be necessary to perform evaluation of judges that were elected in 2009 for the first time in judge’s function, so that SJC could decide on their election to permanent judge’s function. Also, triennial evaluation of judges, but it is uncertain how will it be implemented having in mind that there are no criteria.
Conclusions
System for determining judges’ accountability in past two and a half years hasn’t provided satisfactory results, that is, hasn’t resulted with sanctioning with dismissal of incompetent and unaccountable judges, if it’s necessary. Basic reasons for lousy result are delay in election of disciplinary organs, hesitation of acting court presidents to initiate procedures against judges and inexistent criteria and measuring work of judges. Also, persons with knowledge on large omissions in work of judges (potential whistleblowers in public interest) aren’t anyhow encouraged to share that with others, therefore complaints to judges’ work are submitted almost solely by unsatisfied clients in procedure, for satisfying their own interests.
  Establishing of efficient accountability system is one of key preconditions for vraćanje citizens’ trust into institutions. It has to be one of the priorities of announced continuation of judiciary reform. If judiciary itself is capable of providing functioning of this mechanism, utoliko will be less excuse for politicians to interfere in courts’ work and less base ground to ask for public support for such measures.  
� Research „Mechanisms of judges’ accountability in Serbia“was implemented with the support of The Balkan Trust for Democracy (BTD). BTD is a project of US German Marshall Fund, supported by Kingdom of the Nederlands in the Republic of Serbia. Stated oppinions do not neccesasrly repressent oppinions of BTD or the donor.





� Law on Judges and Regulation on disciplinary procedure and disciplinary accountability of judges envisage that anyone can submit disciplinary application against judge to disciplinary prosecutor. Disciplinary prosecutor considers complaint, rejects it or submits it to Disciplinary Commission preposition for leading disciplinary procedure if it feels that there is reliable doubt that disciplinary misdemeanour was made. Commission has to reject preposition or to adopt it and to deliver sanction. If it’s severe misdemeanour, Disciplinary Commission must propose dismissal of judge.


� Disciplinary prosecutor and three deputies work without compensations for such work, and still perform their basic judiciary duties. Since February 2012 decision of SJC decreased number of their cases in their courts.


� Deadline for election of court presidents was 31st March 2010. Election was delayed three times, last time it was done by HJC on 6th of September 2012 to preposition of new Minister.


� In the vast number of cases, according to claims of court presidents, delays occur as a consequence of overburdening judges, and they blame poorly organized system of courts and poor reform implementation.


� Judge of Court of Appeals was eight years late with delivering of sentence.


� Besides cases transferred from 2011, case of misdemeanour judge from Požarevac (submitted by acting president of misdemeanour Court in Požarevac) was resolved (disciplinary commission adopted sanction and currently second instance procedure before SJC is in progress, on appeal or appeals) – it is about motion for dismissal because of obsolescence.


Case of two misdemeanour judges from Valjevo was resolved, that was initiated to preposition of acting president of Supreme misdemeanour Court in Belgrade. Disciplinary commission refused preposition of prosecutor in one case, and in other case sanction – salary reduction. Invested appeals in both cases, SJC should decide in second instance. Procedures are lead for inappropriate behaviour, that is, for undermining court’s reputation.


Case of Supreme Court judge, on violation of Ethical Code is resolved. Preposition was submitted by acting president of the court, sanction – salary reduction.


Two complaints against judge of Court of Appeals in Niš, both submitted by acting president of Court of Appeals. Reason for delay in decision making. After first complaint judge finalized behindhand cases, preposition for disciplinary procedure wasn’t submitted, but afterwards other complaint was submitted since the judge had repeated delays in delivering sentences. 


Complaint against misdemeanour judge in Čačak, submitter was acting president of Misdemeanour Court in Čačak. 


Prosecutor of High Prosecutor’s Office from Novi Sad submitted disciplinary application against judge from the Kosovska Mitrovica court.  


Currently in progress is case of judge from Požarevac that judged to Marku Miloševiću. Complaint was submitted by client in procedure. While procedure against it was in progress judge made public statements, therefore acting court president submitted disciplinary complaint also for commenting of procedure.
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